रजिस्ट्री सं . डी . ( डी . एन . ) - 73 


REGISTERED NO . D .( D . N.) - 73 


( सत्यमेव जयते 


. . . 


. 


भारतका राजपत्र 
The Gazette of Frdia 


. . 


_ . 


- - - - - - - - 


- - - 


- - 


- 


- - 


-- 


- 


- - - - - -- 


- 


L - - - - - - --- -- - - - 
स . 4 ] 


प्राधिकार से प्रकाशित 

PUBLISHED BY AUTHORITY 
- - - - - - -- -- - - - - - - - 

- - .. . - - - 
नई दिल्ली , शनिवार , मार्च 2, 1985/ फाल्गुन 11, 1906 
NEW DELHI, SATURDAY, MARCH 2 , 1985/ PHALGUNA 11 , 1906 


No , 4 ] 


- 


- . 


- 


. 


. - 


- 


- 


- 


- 

- 


- 

~ 


- 


. 


- 


. 


इस भाग में भिन्न पृष्ठ संख्या की जाती है जिससे कि यह अलग संकलन के रूप में 

रखा जा सके 
Separato paging is given to this part in order that it may bo Aled as a separato 

completion 
-- - - - - - - - - -- - - - - - - - - - 

भाग - - उप -सड (ii ) 
PART II - Section 3 — Sub -section ( iii) 


( संघ राज्य क्षेत्र प्रशासनों को छोड़कर ) केन्द्रीय अधिकारियों द्वारा जारी किए गए आवेश और अधिसूचनाए 
Orders and Notifications issued by Central Authorities (other than Administrations of 

Union Territories ) . 


__ अतः अब उक्त अधिनियम की धारा 11 वारा पदप्त शक्तियो का 
प्रयोग करते हुए निर्वाचन आयोग एतद्द्वारा श्री घेवपाल सिंह पर लागू 
उपर्युक्त निरईमा को अअधि को घटाकर उतनी करता है जो वे भोग 
के हैं , और उनका निरमा को शारीख 31 जनवरी, 1985 से हटाता 


[ संख्या उ . प्र . वि . स . / 403/ 80 ( खंड-II ) ] 

आदेश से , 
जे . गी . चौधरी, अवर सचिव 


भारत निर्वाचन आयोग 

आवेश 
नई दिल्ली, 31 जनवरी , 1985 
आ . अ . 6. - - मई 1980 में उत्तर प्रदेश विधान सभा के 
लिए हुए माधारण निर्वाचन में 403- छपरोली निर्वाचन क्षेत्र से निर्याधन 
मस्ते वाले एक अम्प्रर्थी श्री वेद पाल सिंह 6 6- न्यू मोहनपुरी कालोनी , 
मेरठ ( उत्तर प्रदेश) को लोक प्रतिनिधित्व अधिनियम , 1951 की धारा 
10क के अधीन अपना निर्वाचन व्ययों का लेखा उक्त अधिनियम तथा 
उसके अधीन बनाए गए नियमों द्वारा अपेक्षित गति से दाखिल करने में 
असफल रहने के कारण इस आयोग के तारीख 8 फरवरी , 1982 के आदेश 
मंमया 76/ उ . प्र . वि . म ./ 80 ( 2 ) द्वारा निरर्ह घोषित करदिया गया था , 
और उक्त श्री बेद पाल सिंह ने निर्वाचन आयोग के सम्मुख उस पर 
लाग निरर्हता को हटाने के लिए आवेदन दिया है जिसमें उसने विधि 
द्वारा अपेक्षित रीति से लेखा वाखिल करने में अपनी असफलता के लिए 
कारण बताए हैं , 

और निर्वाचन आयोग का उस आवेदन में विधि द्वारा अपेक्षित 
निर्वाचन घों का लेखः वामन करने में अपनी असफलता 
के लिए बनाई गई परिस्थितियों को ध्याम में रखते हुए , यह मन है 
कि इस तारीख 8 फरवरी, 1982 के पहले आदेश में पुनरीक्षण 
किया जाना चाहिए , 
1567 GI/ 84 ..- 1 


· FLECTION COMMISSION OF INDIA 

ORDHR 
New Delhi, the 31st January, 1985 
O. N. 6. -- Whereas Shri Ved Pal Singh, 66 - New Mohan 
puri Colony , Meerut ( Uttar Pradesh), who was a contesting 
candidate for generaj election to the Utrar Pradesh Legis 
lative Assembly held in May, 1980 from 403- Chhaprauli 
Constituency , was disqualificd by the Election Commission 
vide its order No . 16 / UP-I. A / 8012 ) , datod the 8th Febru 
ajy, 1982 under section 10A of the Representation of the 
People Act, 1951 for a period of three years from the date 
of that order, for his failure to lodge any account of elec 
tion cxpenses under the lid Act and the rulce made there ? 

under ; 
(11) 
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2 . The aforesaid Sawariin Parliamentary Constituency con 
Ints of six Assembly Constituencies, namely , ( 1 ) Ramgarh , 
( ii ) Mohania , (iii ) Dhubnul, ( iv ) Chainpur, Iv ] Chepali 
and ( vi) Sasaram . 


And , whereus, the gold Shri V el Pal Singh , has submitte :) 
a petition before the Election Commissjon praying for the 
removal of the disqualification iniposed on him giving rea 
sons for his failure to lodge any account of election expenses; 

And , whereas, the Election Comimission , having taken into 
account the circumstances explained in the said petition for 
bis failure to lodge any account, is of the view that the 
earlier order of 8th February , 1982 merits revision ; 

Now , therefore , in exercise of the powers conferred by 
section 11 of the sail Act , the Flection Cominission hereby 
reduces the aforesaid period of disqualification imposed on 
Shri Ved Pal Singh to the period of disqunlifcation already 
undergonc and further removes his lisqualification w .of the 
31st January , 1985 . 

INO. UP-L 1 /403 /80 (V01. 11) || 

Ry order , 
1 . C . CHAUDHARY , Under Secy . 


3 . The grounds on which th : ciection of respondent No . 
i has been impugned in the lection petition may be divid 
ed into two categorion . The first broad category is commis 
sion of corrupt practice by the respondent No. 1 or his 
Election Agent or by his Agents and workers with hus con 
sent falling under section 100 ( 1 ) ( b ) of the Representation of 
the People Act, 1951 (Hercioatter called the Act ) . "The 
second category is that the l esult of the election has been 
matcrially affected by ( a ) in .proper acceptance of void and 
invalicl voles in favour of respondent No. 1 , and ( b ) non 
compliance with the provisions of the Constitution , the 
Act and the Rules iind Orders under tlic Act which fall 
under sub - clauses ( ii ) and ( iv ) of section 100 ( 1 ) ( d ) of 
tho Act. In the election petition , the following species of 
corrupt practices were alleged , nimely , (i) the corrupt prac 
ricc of bribery , (il ) the corrupt practice of undue influence , 
(iil) the corrupt practice of appeal for votes on the ground 
of castc or community , (iv ) the corrupt practice of promo 
tion of feelings of hatred and enmity between ihe differenco 
classes of citizens, ( v ) the corrupt practice of publication of 
false statement of fact prejudicial to the prospects of the 
election of the petitioner in relation to his candidatura or 
withdrawal, ( vi) the corrupt practice of incurring election 
expenses in excess of the maximum amount prescribed , and 
( vii ) the corrupt practice of obtaining the assistance of 
Gazetted Officers or Magistrates for the furtherance of the 
prospects of his election which fall under sub -section ( 1 ) . 
( 2 ), ( 3 ) , ( 3A ) , ( 4 ), (6 ), ( 7 ) respectively of section 123 of 
the Act. The particulars of the allegations would he sct 
out later on . 


The fact 6. 97471, 1985 


BT. . 7 .- MATTF stufirfara afuff , 1951 ( 1951 
FT43 ) * ETTT 100 $ 3 ton # fitufan IUT , 1980 offf 
निर्वाचन अर्जी सं . 5 में दिया गया उच्च न्यायालय पटना का तारीख 
26- 11- 1984 T faute perfuram falli . 

[ . 82/ FAT -ML.H . /( 5/ 80 ) /85] 


New Delhi, the 6th February , 1985 


According to the nverments in the election petition , if 
the invalid votes secured by respondent No . 1 were exclud 
cc . the petitioner would have teen elected defeating respon 
dent No. 1 hy a margin of one lac votes . 


O . N . 7 .- - In pursuance of section 106 or the Represen 
tation of the People Act, 1951, (43 of 1951 ) the Election 
Commission thereby publishes the order of the High Court 
of Judicature at Patna dated the 26th November , 1984 , in 
Election Petition No. 5 of 1980 . 

[No. 82 /BR - HP (580)/851 
ELECTION PETITION NO . 5 OF 1980 
In the matter of an application under Sections 80 , 80A and 
81 of the Representation of the People Act, 1951 . 
Mahabir Paswan 

Petitioner 


4 . Only respondent No . 1 appeared and Iled a written 
statenicnt. In the written statement, a respondent No. 1 
( hereinafter called the respondent ) denied the allegations of 
commission of corrupt practices and also the allegation but 
the result of the election had been matcrially affected hy 
the reception in his favour of void or invalid votes , or by 
the contravention of the provisions of the Constitution , the 
Act or the Rules and Orders made under the Act. The res 
pondent also raised a plea that 109 clection petition way not 
maintainable and was fit to be dismissed because of the 
non- compliance with the provisions of sections 81 , 82 83 
and 117 of the Act and th :11 it wos harred by Irritation . 
It was stated that material factor and fult particulars of the 
commission of corrupt practices had not been furnished , and 
the allegations were Vague and had not heen properly 
verified . 


Versus 
Shri Jagjiwan Ram and others 

Respondenta 
For the petitioner - Messrs Shyam Nundan Pd . Sharma 

And Amarendra Kumar Singh , 
For the respondent No. 1 - Messrs K . P . Verma ( Advo 

cate General) , Sharvcndia Kumar Verma and Pra 

bhat Kumar Verix . 
PRESENT : 

The Hon ble Mr. Justice Shivanugrah Narain , 
SHIVANUGRAH NARAIN , ) In this eloction petition 
the petitioner , Mahabir Paswan , it defeated candidate , prays 
In assence for a declarution that the election of Shri Jagji 
wan Ram , respondent Noy ! to this election petition , 10 
the House of People in 1980 from 33 ( Scheduled Castes ) 
Sayaram Parliamentary Constitucncy is void and the peti 
tioner Mahabir Paswan be declared elected in his place. Res 
pondent No. 7 is Sri Shez Nandan Paswan , another con 
testing candidato , and resvilent Nog 7 + 6 Ria the other 
contesting candidates . The poll was held on 6 - 1 - 1980 and 
the result of the election aforesaid was declared un 8 - 1 - 1980 
Respondent No . 1 , Sri Jagjiwan Rum , was declared elected , 
having secured 1 ,69, 193 votes and the petitioner , Mahanit 
Paswan and respondent No . 7 , Sri Sheo Nandan Paswan , 
secured the next highest votes, namely 1 , 10 ,019 and 80 , 516 


$. On the prendings, the following issues were framed in 
this case : 

1. Is the Election Petition maintainable ? 
2 . Ty the Election Petition fit to be dismissed because 

of the non - compliance of Sections 81 , 82 and 117 

of the Representatiu of People Act, 1951 ? 
3. Has the petitioner furnished material facts and full 

particulars of these allegations and are the allega 
tions supported by proper verification and affida 
vits ? If not , is the Election Petition fit to be dis 
missed becar le of non - compliance of mandatory 
provisions of section 83 of the Representation of 

the People Act, 1937 ? 
4 . Whether the respondent No. 1 procured th epist 

ance of the mazetted officer , namely , the KETUning 
Offices for the furtherance of tho success of his 
election and committed the corrup practicc as 
contemplated hy section 123 ( 7 ) of 1hc Represen 
tation of the People Act, 1951 ns alleged in the 
Election Petition and the relevant Schedule ? If so . 
in the election of the respondent No , 1 void ? 


(HT 


1- 


3 (iii ) 


PET 7 


TE : HT * 2, 1985/ 70R 11, 1906 


13 


MS 


is , accordingly, deleted . Therefore, now only. Issue Nos. 1 
and 5 to 12 survive for decision . 


5 . Whether the respondent No . 1, bis agent, warkers and 

supporters with his consent committed the corrupt 
practice as contemplated by Section 123 ( 4 ) of the 
Representation of the People Act, 1951 as alleged 
in the election petition and its relevant Schedules 
and Annexures ? If so , is the election of respon 
dent No . 1 void ? 


6 . Whejher the respondent No. 1, his agents , workers 

and supporters with the consent of respondent No . 
1 committed corrupt practice of bribery as alleged 
in the election petition and the relevant Schedule ? 


7 . Whether the respondent No. 1 has incurred expendi 

ture including his authorised expenditure beyond 
the prescribed limit in the impugnied election ? If so 
has he contravened the mandatory provisions of 
section 77 of the Representation of the People Act, 
1951 ? If so , is lie guilty of commission of cor 
rupt practice as contemplated by section 123 ( 6 ) of 
the Représentation of the People Act, 1951 ? 


8 . Whether the respondent No. 1 , his agents , workers 

and supporters with the consent of respondent No. 
I committed the corrupt practice of undue infiu 
ence in the impugned election as alleged in the 
election petition, and the relevant schedules and 
annexure ? 


Issue No. 1 

8. In view of the order on issue Nos , 2 and 3, the learn 
ed Advocate General appearing for the respondent does not 
press issue No. 1 and it is , accordingly , answered in the 
affirmative . 
Issue No. 7 

9. I would next take fur consideration issue No . 7 as it 
can easily be disposed oſ. This raises a question of com - 
mission of corrupt practice falling " under section 123 (6 ) of 
the Act. Now , the corrupt practice under section 123 (67 
of the Act consists in incúrring or authorising of expendi 
Ture in contravention of section 77 of the Act. K consists 
in incurring or authorising of expenditure in excess of the 
prescribed limit and is related to sub -section ( 3 ) of Section 
77 of the Act: See the decision reported in A . I. R . 1972 
Supreme Coux 608 . Further , to prove a charge of corrupt 
practice falling under section 123 (6 ) of the Act , it is not 
sufficient to prove that expenses incurred in connection with 
the election of the returned candidate were beyond the 
prescribed limit . It inust also be proved that the excess 
expenses were incurred either by the candidate himself or 
were authorised by him . Meře knowledge of the candidate 
of the expenses is not enough : Sce the decision reportod 
in A . I. R . 1971 Supreme Court 1295. It is not enougti to 
prove the expense of money by a candidate s party or friends 
Or relations. It must further be proved that it was autham 
rised hy he candidate . Authorisation means acceptance of 
the responsibility for the expenditure . As observed by Ray , 
C .J . in Son . Indira Gandhi s case ( A . I. R . 1975 Suprettie 
Couri 2299 al 2329 ; " in order to constitute authorisation , 
the effect must be that the authority must carry with it the 
right of reimbursement " . Where vehicles are lent gratuit 
ously by friends or relations, ic cannot be said that any 
expenditure was incurred or authorised by the candidate : 
See the decision reported in 17 Election Law Reports 243 
at pages 256 - 57 . It is in the light of the aforesaid principle 
that this issue nust be answered . 


9 . Whether the counting and scrutiny of the ballot 

papers regarding the impugned election was done 
improperly and not in accordance with law ? If so , 
has it materially affected the result of the election ? 


10 . Whether more than 50000 ballot papers which did 

not bear the seal of the concerned polling stations 
as well as the signature of the Presiding Officer of 
concerned polling station were illegally counted in 
favour of respondent No. I as alleged in the elec 
tion petition ? If so, -has it materially affected the re 
sult of the eclction ? 


11. Whether there was non - compliance of the provision 

of the Cořstitution of India read with section 25 
of the Represeptation of the People Act, 1951 and 
the rules and orders made thereunder as alleged ? 
If so , has it materially affected the result of the 

election ? 
12 . Is the petitioner or respondent No. 1 entitled to any 

other relief or relief s ) 


issnese witnesses Delindateu 


6 . By order No: 50 dated . 5th July , 1983 , issue Nos . 2 and 
3 were heard as preliminary issues prior to the examination 
of the witnesses on behalf of the respondent and those two 
issnes were decided by order No. 59 dated 20 - 7 - 1983 . By that 
order , issue No . 2 was answered in the negative against 
respondent No. 1 ind in favour of the election petitioner . 
So far as issue No. 3 is concerned , it was held that the all 
egations in the election petition were supported by proper 
verifications and affidavits , that metaríal facts in respect of 
the allegations relating to the charge of corrupt practice under 
section 123 (7 ) and of the charge of appeal on the ground 
of caste specified in section 123( 3 ) and of the corrupt 
practice of promotion of feeling of hatred and enmity speci 
fied in section - 123 ( 3A ) and the charge of bribery by offer 
of gratification of articles specified in paragraph 19 a s dis 
tinguished from gratification in the form of gifts of money 
had not been stated in the petition . But as material facts and 
full particulars and ther grounds for voiding the election 
had been furnished , the election petition could not he dis 
missed in is cnirets . The allegations, however , relating to 
the charges of corrupt practice in respect of which material 
fact, had noi heen stated were fit to be deleted and , accord 
agly , the avermenis in naragraphs 16 and 19 and the alle 
gatione in paragraphs 12 , 13 and 14 , so far as they relate 
to the charge of corrupt practic ? under section 123 ( 7 ) were 
directed to be struck out. 

7. In view of the foresaid .findings regarding absence of 
material facts in respect of the corrin practice of procuring 
the assistance of Gazeiicut Officere, issue No . 4 must be and 


10 . According to the case of the election petitioner , the 
respondent spent more than one crore of rupees in the 
impugnęd election . According to the averments in para 
garph 20 of the election petition , the respondent spent 
Rs. 1 , 00 , 000 . 00 . In maintaining election camp offices , 
Rs. 5 , 00 ,000 over petrol etc . of 200 vehicles which he used 
during his election campaign . The particulars of the ex 
penses are given in Schedule VII to the election petition . 
In the Schedule , the figure for maintaining the election 
camp offices is given as Rs. - 1,50 ,000, though ip paragraph 
20 of the election petition , the amount is stated as 
Rs. 1,00 ,00 :1.00 . Pass , the expenditure over fuel, mean 
ing petrol etc. is given as Rs. 5 ,00 ,000 . 00 . The other ex 
penses incurred are thus stated " Money spent on hire of 
the vehicles Rs. 25,00 , 000 " . Expenses over driver , helper , 
etc . moving in the jeep and canvassing are Rs. 25 ,00 ,000 .00, 
expenditure over leaflets, posters , ete . is Rs. 50 ,000 . 00 and 
foud -speaker and mike R : 50000. 00 , while expenditure over 
publis ! 2ting ks. 25. 300 .00 money paid to important per 
sons for 519 Rs. 35 .00,000 .01), donations to public instity 
tions Rs. 15. 00 . 

0 00 und Hotell other items. · Money 
spent over purchases of clarkets , Daris by -cycles , patromaxes 
was Rs. 2 . 50 ,000 .0 ) , Rs. 1 . 26 0, 00 .00 Rs. 30 , 000 : 00 and 
Rs. 3.3 .000 . 00 respectively . According to the respondent the 
total emnendilure income ! hy him over the election was 
Rs, v2 . 573.74 Only is it orcars from the return of election 
expenses . (Ext. C ) filed by him to which are annexed several 
vouchers. 

11. The evidence udduced in support of the case of excess 
expenditure may be divided into two categories : (i ) money 
and articles offered hy way of bribe, and (ii ) the use of 
more than 200 venicies on behalf of the respondent in the 
election . So far as the money or the articles offered by 
way of bribe is concerned , there is vague and general alle 
gation of distribution of money and articles. The tearned . 
Advocate for the petitioner was unable to contend that 
there is evidence regarding the total amount spent in this 
fashion which would justify the finding thai the amount 
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spent in the election by tbe respondcnt was over the pre coming out of the Cirgujt HOLISC und gaw some of them 
scribed limit of Rs. 1, 00 , 000 .00 . ) , therefore , ceed pot taking out currency Dorcs out of thosc envelopes. He 
discuss the evidence on this point, 

james Badri Narain Choubey , Hari Singh , Ashutosh Dahu 
12 . The nature wf the other evidence 

Jur Singh , Tilak Nath Pandey, Nathani Singh ard Shri 

deduced appears 
Liom the following statements made by inc 

Bhagwan Singh among them . These people are among 

laction pout 
tioner Manabir Puswan ( P . W , 1 ) in nis deposicion " Jagjiwan 

some of the persons incet in Schedule V 18 persons to 

whom money had been paid . 
babu must have spent croies ut iupees on inis electioll . More 

P . W . 4 , Munna Mian , who 
than 200 vehicles were used by Jogjiwa 

claims to have an Auto work - shup in front of the Sasaram 
Babu in this clec 

Circuit Houise , deposed that he used in go to the Circuit 
tion " , Cross -examined on thọ point, iLe petulunei ( l . W . 

House for repairing vehiclay and one day he had seen a 
1 ) admited (hal De had llwe have by Jocuwch Pluriling 
the aforesaid expenditure . He could not given the regis 

great crowd at the Circuit HOLIŅc where Jagjiwan Babu was 
tration numbers of the 200 vendles. He lurther vanilleu 

also staying and he heard two or three persons askiny bow 
that he could not say how many of the aforesaid 200 velli 

rnuch money they had received , and he himself put that 
cles were obiained by 100 supporters of Jagjiwan babu an . 

question to one of them , and that person told him that 

the money was being given not for hccping but for distri 
how many of the nad been volands by Jugiwan Bitlili 

bution. He further added that ong Hari Singh came and 
Gimsout. He further stapped that he coul not tell thc name 
of the proprietor or the owner of any 

asked him to repair his vehicle and told him that he had 
of inesc vehicles 

to go immediately lo distribute money . Similar state 
used in the election campaign of ſylwun Babu and added 
that those verkies wid coine from Delhi, Calcutta , Kanpur, 

ment was made by an Bhagwin Singh . Hari Singh and 
etc . On his cvidence , it is difficult to buid uriiniallicly 

Bhagwan Singh have not been cxamined and that part of 

the evidence is cleuly inadmissibls. Similarly , the evidenco 
that Jagjiwan Babu incurred or authorised the cxjjendilwc 

that the money had been given for distribution is also hear 
Over the fire or propulsion of the vehicles even it bis evi 

way. The evidence of P . W . 4 is, therelore , to the effect 
dence is aucepted that a large number of vchicles were used 

that he had seen). peuple in the Circuit House talking how 
in the election on bchalf of Jagjiwan Babu . In the evi 
dence of the other witnesucs examined on belalf of the 

much they had received and can merely corroborate other 

1cylimony . P . W . 31 Deubans Tiwary deposed that he was 
pctitioner also , the learned counsel for the petitioner is un 

journalist and had gone to The Circuit House on 4 - 1 - 1980 
ablo to point out any evidence beyond the general allegation 

in the evening and saw it crowd there and Jagjiwan Babu 
to the oilect that & large number of vehicles were being 
used in the election campaign on behalf of Jagjiwan Babu . 

asked him to come the day after . He further stated that 
Sri Jagjiwan Ram who dcposed as R . W , 65 specifically de 

he saw people conjing with cnvelopes . He named thrco of 

them and he further deponed that the envelopes were handed 
nied the allegation that more than 200 vehicles were used 

over to them by Jagjiwan Babu . His further cvidenco is 
in the election campaign or that his expenditure at the 
election exceeded the permissible limit. In 

that he met Jagjiwan Babu the next day, i.e . un 5th January , 

this state 
of evidence , the charge of authorising or incurring expendi 

1980, at 7 or 8 A . M , and when ho asked Jagjiwan Babu rin 

to why he was distributing 
ture in excess of the prescribed linst clearly fails, Issille No . 

money . Tagjiwan Habu said 

“ Tiwariji , you know that I have always Jistributed money 
7 must be und is , wccordingly , answered in the negativo . 

for being elected . We have to do these things for being 
Issue No. 6 

elected . Why talk about it ." I may atutc that Mahabir 

Paswan ( P . W . 1 ) also lepogeit generally about the distribu 
13 . In view of order No. 50 dated 5- 7 - 1983, to which 

tion of money . but his evidence is c ! 

ely inndnessible , heing 
reference has already been made, we are now concerned only 

hearsay . 
with the allegation of bribery in which the gratification con 
slots of gifts of money. The allegations are contained in 

14 . As againyt this, Shri Jagjiwan Ram deposed as R . W . 65 
paragraph 18 of the election petition , according to which 
respondent No . 1 hlmscif offered money to prominent meni 

uud maintained that ie rouched Sanaram Inspection Bungalow 
bers of different communities and requested them to support 

ufter the mid -night of 4 - 1 - 1980 and he left the place in the 
him in the suld election and several peisons accepted money . 

morning of 3 - 1 - 1980 , ad further that as he had cnly one 

room in the Circuit House in which his wife was also staying, 
It is stated in paragraph 13 that the money was offered all 
Bhabua Inspection Bungalow and Sasaran Circuit Ilouse 

he met people out sidlo tlie room . H : further stolcd that he 
and at other places. But in Schedulc V , which purports to 

came back to Sasaram only in the night of 3 . 1 . 1980. This 
give full particulars of the corrupt practice of hrilery , as 

evidence of the respondent is supported by R . W . 67, a men 

ber of the Bihar Legislative Council who was working for 
referred to in paragruph 18 ( paragarph 17 in Schedude V 
is obviously a mistake for paragraph 18 ) of the petition , the 

Jugjiwon Babu . The evidence to the effoct that Jagjiwan Babu 
only places mentioned are Bhabun Inspection Bungalow and 

was not in the Circuit House on 4 - 1 - 1980 or 5 - 1- 1980) at the 
Sasaram Jaspection Bungalow /Circuit House, and the evi 

time allegedl was objected to as tveyond pleudings tecause 

in the written statement, it had not been specifically stated 
dence adduced by the peririonor is also confined to the pay 
ment of money at these two places. According to Schedule 

therein that Jagjiwan Bahu was not at all present in Sasaram 
V , the corrupt practice of bribery way cornitle at hoth 

Circuit House or Bhabua Inspection Bungalow at thc time 

when he is alleged to have distributed money. But in my ori 
these places on 4 - 1 - 1980 and 5 - 1 - 1980 . The names of some 

pion , this evidence cannot be shut out when the allegation was 
of the persons to whom money was paid at the two placca 
is mentioned in Schedule V . understandably , there is no 

specifically denied . Of course , the circumstance that it was not 

stated so in the petition statenxent may he ground 
documentary evidence in support of this corrupt practice . 

for 
The witncesca who deposcd about this corrupt practice of 

Jisproving this part of the testimony. Upcndra Kumar Singh 
bribery may be divided into two categories ; ii) those who 

( R .W .30 ) and Ramda PI. Singh ( R . W . 32 ) also gave evidence 
spoke about the bribery at Sasaram Circuit Honge , and ( ii ) 

to the same effect. 
those who spoke about the britery at Bhabua Inspection 
Bungalow . P .Ws, 2 , 4 , 18 and 31 are the witnesses who 15. Now it is wem seuled that the charge of corrupt 
belong to the first category . Shiv Shankar Dwivedi ( P . W practice must be proved beyond doubt by cleat and cogent 
2 ) deposed the Savaram Circuit House Was situate ! in cvidence . Boih P . Ws. 2 and 18 are highly putisin witnesses, 
front of his house , and when he was asked specifically both heing important workers of Mahabir Paswan at the 
" Did you or did yoll not scę inoney distributed at the election though P . W . 18 only saw envelopes being carried 
Circuit House , de,Xosed that he had been people coming hy people who came out of the Circuit Ilouse, P . W . 2 goes to 
from the Circuit House with money and ay he found that the cxtent of saying that he had seen people coming out with 
they were arguing among themselves , he asked them as to money . One may not 20 about exhibiting money , specially 
what was the matter, and then one of them toll that though when the money has been given by way of hribe, as in the 
ho had done more work for Jagjiwan Dahu , he had heen case of the petitioner , So for ins P . W . 2 , Shiv Shaker 
paid less than another rerson who had drinc little wink and Dujvedi. is concerned . he according to the partours is one 
Wag merely sitting at his home. Dasrath Dilbey ( P . W . 18 ) of the persons to whom bribe money had been naid . but he 
doposed that he had gone to the Circuit Housc two days roca not even clerose that any offer of hribe money was made 
prior to the date of the poll und saw a small crowel in the to him P . W . 2 is a memher of the Rohtas District Com 
Circuit House in Room No. 1 , in which Jagjiwan Rabu Mas tities of the Congress ( 1 ) Party , whose condidate the 
staying , and noticed veople carrying envelopes and saw them Detitioner was and the election office of the petitioner 
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was located in his house . Bull Dusrath Dubey 
( P . W . 18) is presently the Secretary of the Rohtas Zila 
Congress Commitee (1 ) Nd he worked for Muhabir Paswari, 
and according to him , on caring propagunda about the retjie 
ment of Mahabir Paswan , he immediutely gave the report 
to the President of the District ( 1 ) Commillca , Still strongely 
cnough , no report about this distribution of money and 
altcmpt to buy voters was made to any of the authority , 
either by P . W . 2 or by P . W , 18 or any one on behalf of 
the petitioner . This i takce The story rather 3: 18plcious. So 
far as P . W . 31 is concerned , obviously , he is not 
person of the camp of Jagjiwan Babu for he bus 
lo deposed about to otter of bribe money by Jagjiwan Babu . 
According to his evidence, he was a journalist, being a Press 
correspondent of the Pradeep and the All India Radio . It 
seems highly improbuble that Sri Jagjiwan Ram would admit 
before such a jouroulist about the commission by him of the 
corrupt practice of bribe . Further , hiç admittcd that be hac 
sent no reports about the election in Sasarum Constitucncy to 
the Pradeep . He maintained that others were covering the 
clection for the Pradeep . He was constrained to admit that he 
frad not been probibited from sending reports to the Pradeep 
about the election . When pressed further, he admitted thut he 
did not reröember if he trad scnt ady report to the Pradeep 
after the clection either. Though in his examination - in -chief 
he attempted to make out that Hari Singte Yadav, Badri 
Narain Choubey and Tilakdhuri Pandey were some of the 
persons who had come out with envelopes , in cross -examina 
tion he admitted that these were the only threc people whom 
he saw coming out with envelopes . Further, his evidence that 
Hari Singh took out the money from the envelope and counted 
it is also tighly improbable , I am not inclined , therefore , 
to accept the evidence regardiog tbe distribution of money . 
Thic payment of money at Sasaram Circuit House is , therefore , 
not proved. 


17 . But in my opinion , even the fact of payment of money 
to P . W . 15 or thic circupistance of the people coming out of the 
room in the Bhubua Dakbungalow allegedly occupied by Sri 
jugjiwan Kain with envelopes, probably containing moncy , is 
not established beyond doubt. The respondent ( R . W . 65 ) hus 
not only denied the otler ut gratification , he tris also denied 
the fact of his being present at Bhabua Inspection Bungalow 
cithec on 4 - 1 or 5- 1 - 1980 . I have already held that though 
it was not specifically stated in the written statement, the evi 
dence to the ellect that Sri Jagjiwan Babu was no picsent cirker 
41 Savaram Circuit House or at Bhubua inspecuon Bungalow 
on the dates he is alleged to have distilouted money cannol be 
shut out. ] he dental of Jagjiwan Bubu about ois presence 
al Birabua Lakbungalow is corroborated by the evidence on 
RW . 40 , who is Le Secretary of Bhublado Juan Junta Pall } , 
is a competeni, ttxugh partisan witness , k . w . 38 also dieposcu 
10 inc sanie elcct us R . W . 46 , but even if we leave axiuc .. 

Vidence as incompetent because he is a person who quallies 
al s al cumpelent witness only on the ground inal 14 goes 10 
pertornu Puja in the Devi Mandir djacent to the Dakouugu 
TOW ut Blaabuu , the tendence of P .Ws. 15 and 28 is not such us 
to be pretcrred to the testimony of RW , 65 and R . W , 46 , 
much icss is tant evidence sufhcient to falsify the denial of 
K . W . 65. P . W . 28 , according to liis own evidencc , was ictively 
(1117 pulgrills during miceluutton for The petitioner Muhabir 
l assain , wild as this Piecrit of the Bhubua Bloch Con 
gress ( 1 ) Committee , he was in Ivsponsible and independent 
worker . Admittedly he did 101 lovyo illy informauon before 
any authority abulll the distubL2011 of money in envelopes 
Stoich he be witnessed . The story told by bsn also is 
improbable . People who receive bribe m y do not go 
about publicly exhibiting the enviope in with money 19 
Lept, specially when one of the envelopes, us in the evidence 
ut P . W . 15 , coatained a sum of Rs. 1 , 000 . 


16 . [ o prove his care of the commission of ihe corrupt 
practice of bribery at Bhubua , the petitioner relies on the testi 
mony of Kam Nureb Paswan aling Naresh Paswun ( P . W . 15 ), 
Bhagwati Tiwary ( P . W . 28 ) und Shyam Naruin Pandey 
( P . W . 17 ) . P . W . 13 says that two days prior to the date of 
poll , Aſsar Khan Muktsiya look him to Jagjiwan Babu who 
was staying at the Bhabua Circuit House and Jagjiwan Babu 
l equested him to procure votes for him and then Jagjiwan 
Babu , inspite of his protest, put in an envelope containing 
Rs. 1,000 into his pocket. Bhagwati Tiwary ( P . W . 28 ), the 
President of the Bhabua Block Congicss ( 1 ) Committec deposed 
that he was working for the Congress ( I ) candidate , that is 
to say, the petitioner in the 1980 election to the Parliament 
and while passiаg through the road , he saw a crowd at the 
Bhabua Dakbangalow , be went inside th : Dakbangalow wud 
he saw persons coming out with cnvelopes from a room in 
the Dakbungalow in which ſagjiwan Babu was staying, and 
among them , he recognised Narest Paswan (PW , 15 ) , Bhanu 
Pratap Singh , Sheo Parichhu Singh and Afsar Khan , and he 
rcported those tacts to Shyam Nurain Pandey . Shyam Nurain 
Pandey deposed as P . W . 17 and stated , among other things , 
that Bhagwati Tiwitri ( P . W . 28 ) had told him that on the 4tln 
of Junuury 1980), Jagjiwan Babu was at the Dakbungalow at 
Bhubua and his workers had collected there and each of the 
workers was handed over an envelope . He further stated that 
this fact was reported by Bhagwati Tiwary to him after the 
election . Even if this evidence were to be accepted , it would 
be insufficient to prove the commission of the corrupt practice 
of bribery . At best , the evidence might prove the payment of 
money by Sri Jagjiwan Ram to his supporters for inclucing 
people to vote for him in the election . P . W . 28 does not even 
specifically say that envelopes which he had seen people carry 
ing contained money. Of course , he does not say what was 
the object with which the money was paid . P . W . 15 , of course . 
speaks of a requcst by Jagjiwan Babu to procure votes for 
him . So he merely proves payment of money by Jacjiwan 
Babu to procure or secure somc votes in His favour, .Now it 
is well settled that mere payment of any gratification to a 
third person for securing or procuring some votes in favour 
of a particular candidate , without the establishment of nexus 
OCMun the money and the inducement to the voters, is not 
sufficient to prove that the voter is indirectly induced on 1c 
count of the payment of gratification to a third person . The 
fact of payment must induit ille voters . It is not enough that 
the third person induces the voter : See the recisions on the 
Supreme Court roported in A . I. R . 1975 Supreme Court 1634 
and AJR , 1976 Supreme Court 27 . 


ITA , Thc evidence of P . W . 45 alu Juus nul inspiic com 
ficiencc . According to P . W . 15, he doe , not belong Hor ever 
belonged to any political party and was never a public worker 
nor ever solicited votes . In these circumstances, it seems incre 
Jible that a sum of Rs. 1, 000 would be ottcred to bio by Sri 
Jagjiwan Ram for procuring votes for him , as he would like us 
to believe. In his exanidation -in - chief, as I have already 
siated , he deposed that Aljur Khu2 had taken him to Bhabua 
Dakbungalow , which he cul Circuit Housc . According to 
his evidence , Om Parichail Sitigh M . L . A . and Kannadhat 
Giri of Bhabua were present at the time he had gone to the 
Circle House and he adoled hat Afyar Khan had incved 
away which is suggestive that Om Parichha Singh and Rama 
dbar Giri were present at the time he had met Jugjiwan 
Babu . In the cross -examination also , he admitted that a 
large number of persons including Moinuddin , Ramadhor 
Ciri and Tileshwar Roy were picsent at the time he had met 
Jagjiwan Bubu . But when i specific question way nut to 
him , he maintained thily 1) ) one else was present at the 
tine of his talk with ligiwan Babu or at the lime when 
Jagjiwan Babu handed OVAT lc envelope to hini. Ho does 
nut say where those popie had moved away. Further, on 
the question what we did with the niney, P . W . 13 comple 
icly broke down in the cross -examination. At first he stated 
that part of the money he had received from Jagjiwan Bubu 
Wilt ulilised hy him for his household expenses and part of 
it pas . distributed by fini lo other persons. Then he slated 
that he had given some of that nioncy to his children . Theil 
he named his son Hunuman is the person to whom tre had 
viven some of that money . Immediately thereafter he said 
" gave the cntire inoney to Hinunan ” . He again uncoded 
that stutement by saying that he distributed Rs. 500 - among 
some other persons incluing Bhager Bind . I would nlace 
no reliance on his evidence , notwithstanding that his story 
is corroborated by Bhagwali Tiwari ( P . W . 28 ) . The allcged 
statenent of Bhagwati Tiwari ( P . W . 28 ) to Shyam Narain 
Pandey (PW . 17 ) regarding people conring out with en 
velopes from Bhabua Dakhungalov cannot be used to corro 
borate the evidence of Bhagwati Tiwary ( P . W . 28 ) because 
the statement was mude after the election and , therefore , not 
at or about the time when the incident took place . It must , 
therefore , he held that the petitloner has failed 10 prove the 
commission of corrupt practice of brilaiv by the iespondent 
At Bhabua Inspection Bungalow also . Issue No . 6 muist, 
therefore , be answered in the negative . 
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Issue No . 5 


18 . The averments on which this issue has been raised are 
contained in paragraph 15 of the election petition Accord 
ing to the petitioner , just a few days before the date of the 
poli , respondent No. 1 gained over some of the workers of 
Sheonandan Paswan , the Lok Dal candidate , and through 
them he got a false propaganda that the peritioner retired 
from the contest in favour of Sheonandan Paswan -made 
and that the gained Muslim workers of respondent No. 1 
distributed some Urdu pamphlets in this regard . It is fur 
ther stated in the petition that the moment the petitioner 
came to know about this false propaganda , he lodged a 
Sanha at the Sasaran Police Station , which was recorded as 
á Sanha , that is to say , a station diary entry No. 67 dated 
4 - 1 - 1-980 . Copies of the painphiet and the station - diary 
entry respectively are , annexed to the netition as Annexures 
3 and 31A respectively . Schedule II gives particulars of this 
corrupt practice and pames, besides the respondent, Istafak 
Ali Khan , Mohammad Bartalla and Sachidanand Singh as 
the persons who committed the corrupt , practice and gave 
the date , time and place of the commission of the corrupt 
practice as 4 P .M . on 4- 1- 1980 at Sasaran . It also gives 
the names of the persons on whom the corrupt practice was 
committed 


19 .. There is no documentary evidence in support of this 
allegation . The pamphlet has not been exhibited . Further , 
Annexure 3 / A , which is said to be a copy of the pamphlet, 
says nothing about the withdrawal of the petitioner from the 
election contest. The station diary , entry aforesaid also 
has not been exhibited , though it was called for, and a true 
copy was sent with a note that the original will be prcduced 
later . The learned counsel for the petitioner stated that the 
factuna of the station diary entry and its contents stand. 
admitted by the respondent, and he referred to the stateprent 
in paragraph 17 of the written statement ir , which reference 
is made to the omission of the name of the respondent, in 
Annexure 3 / A , the copy of the station diary entry . Even 
assuming that the factum and contents of the station diary 
entry are admitted , I do not think that the averments in 
the station diary entry Ext. 31A support the case - of the 
petitioner regarding the false propaganda about his withdia 
wat made by or on behalf of the respondent. Annexure 
31A , purports to be a copy of the station diary entry No. 67 
dated 4 - 1 - 1980 of Sasaram Police Station and purports to 
be a - statement of Ali Hussain , General Secretary , District 
Youth Congress (I ). The information , freely transplated 
into English , runs thus : 
“ It is humbly stated that today , that is to say , 4 -1 - 1980 , 

at about 4 , Israfak Ali Khan , son of Ahmad Khan , 
Bartalla , , Sasarım , and Duzuk Kazipura were 
going about Susaram on rickshaw spreading the 
rumpur that Mahabir Paswan had withdrawn in 
favour of Sheo · Nandan Paswan and had also 
distributed some posters , a copy of which was 

being handed over." 
As will, be seer , the persons named in Annexure 31A are 
two - Istafak Ali Khan and Duzuk Kazipura . It is not stated 
therein that they are workers of the Lok Dal who 
were gained over by Jagjiwan Ram nor it is stated 
that they were spreading this rumour at the ins 
tance of the respondent on his agents, Prima facie . 
the person likely . 1o profit from such a rempur would be 
Sheonondan Paswan in whose favour Mahabir Paswan was 
rumoured to have withdrawn . ant not Sri Jagjiwan Ram . 
There is not a whisper about the involvement of Sri Jagjiwan 
Ram , or his workers or suporters in 17" * *21* ! " .. . nour 
about the withdrawal of Mahabir 1 . - . . . . :, 130 
other information was given to th : ! , i . . : here 
is no contemporaneo is document supportirg the case made 
out in Court by the petitions . The case of the letitioner 
rests only on oral evidenre . 

20. Though scording to the averments in the petition . 
the propaganda regarding the withdrawal was made in ibe 
entire Parliamentary Constituency . the learned counsel fer 
the petitioner has pressed this allegation only as regards 
the propaganda made in Sasaram town . Before I proneed 
to consider the evidence on the point, I must print out that 
the story that Sri Jagjiwan Ram got this proraganda made is 


burghly improbable . The propaganda was liut: Alaliabir 
paswan had wiindrawn in lavour of ShenDandan Paswaii, 
triina favie , such a propaganda would help Sbeonandan Pas 
wan and not Sri Jagjiwan Ram , specialiy as Mahadir. 
Paswan ( P . Wol ), as admitted by hidi, belongs to the same 
caste of " Paswan as Shevnanian Paswan . We may not 
ignore the fact that the voring in this part of the country 
is ioillleried out LU . Nderation of casto . The learned 
LOLILI ! for the pecun , i digued thai. Sri Jagjiwan Ram was 
els :?! en interestert " Seving that votes did not go to 

anabur 15 1 . 10 un 1 , most dangerous candidate , as 
is cieur 1100 Thu Tuting figura . But Sheonandan Paswan , as 
the learned Advocate General rightly points out, was not a 
non entity . He was a candidate of the All India Party 
and he secureil ove : 80 ,000 votes , though less than the 
total secured by the petitioner, Though the working of the 
inind of a particilar candidate may not be known With 
certainty , il certainly nems improbable that Sri Jagjiwan Ram 
cuuid propayale son a rumoor which would help Shtonandan 
Paswan who was one of his two main contestants . Further the 
absence of any indication in the alleged station diary entry 
that the aforssait propische His being nude at the in 
stance of lagjivan Ralucia: he had won giver some workers 
Of Lok Dal tends some support to the argument on behalf 
of the respondent that taking advanage of the aforesaid 
station diary citi y regarding the rumour of withdrawal spread 
by some pers0s, the petitioner has , fabricated a case :, that 
those workers were the workers of the Lok Dal wbo had 
been gained over by Jagjiwan Babu and that the propaganda 
was got made by Jagjiwan Babu. The petitioner s case re 
garding this corrupt practice cannot, therefore , - be held to 
be established beyond doubt .. .. . .. . . .,has to be established 
beyond doubt . . .. ... . only if the evidence in its support is of 
a cogent and unimpaachable character , 

21. The witnesses on whose evidence the learried counsel 
for the petitioner relies to prove this corrupt practice are 
P . W . 1 , 2 , 4 , 11, 12 , 13 , 19 , 21 and 36 . These witnesses may 
be divided into iwo categories , namely , (i) those who claim 
to have identified some of the rersons who were carrying 
on the propaganda and ( ii ) those who merely stated that 
some workers of Jagjiwan Babu were carrying on the propa 
ganda . In the first category are Ali Hussain ( P . W . 11 ), 
Dasrath Dubey (!!. W . 18 . - Durga Pd . Singh (PW21 ) and 
Md. Yakub ( P . W . 36 ). All these witnesses are highly partisan 
as they had actively, worked for the petitioner Mahabir Paswan 
in the election or had the same political affiliation . Ali Husain 
(P . W . 11 ) admittedly worked for -Mahabir Paswan is that 
election and in 1980 he was the President of the Minority 
Cell of the Rohtas District Congress ( l) Con.itec , Ac? ( lding 
to his evidence , he was ons of the persons huic reported the 
propaganda to Mahabir Paswan and he was the person 
asked by Manabir Paswan to lodge the station diary entry 
which , according to his evidence , was S . D . E . No . 67 dated 
4 - 1 - 1980 of Sasaram Police Station , 

Dasrath Dubey ( P . W . 18 ) is the Secretary of 
the Rohtas District Congress ( 1) Committee and 
he also claims to have been working in the 
election for Mahabir Paswan and to have reported the propa 
ganda to Girish Narain Mishra at the District Board Dakban 
galow , Sasaram , wheio Mahabir Pd. Singh , Durga Pd. Singh 
( P . W .21) and Ali Hussain ( P . W . JI ) were present . Durga Pd . 
Singh ( P . W . 21), besides beinr, a member of the Congress ( 1) 
Party he refers to the President of the District Congress ( 1) 
Committee as " sny party President" is also one of the 
persons who reported about the propaganda to the D . C .C . 
President, and according to his evidence , as per advice of 
Mahabir Paswan , Ali Hussain ( P . W 11) was sent to Sasaram 
Police Station ; He has also admitted that he had sinervised 
the election work of Mahabir Paswan . Md. Yakub ( P . W . 36 ) 
is the President of the Sasaram Town Congress ( 1) Committee . 
Though he depozed that he did not take part in the election 
campaign due to his iliress, according to P . W . 21. he was 
one of the persons who was working for Mahabir Paswanin 
the election . As has been pointed out by the Supreme Court 
in Ram Awadhash Singh s case (AIR . 1972 Supreme Court 
580 ) - I!: S oling generated during election contime 
even 1 1 , 7 . 11 ." . Though their pilni ? 

lyn 
brushed aside on the ground opposti, riten Cyril 
to he subjected to very strict scrutiny 

22 . Ali Hussain (P .W .11) dereiser that two daye rrior 10 
the date of poll , stafak . Mohainmad Bartalla and Bachi : 
Prasad carrying green sag vere propagating in Sasaram town 
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on the propaganda , his evidence that the propaganda was 
being made on behalf of Sri Jagjiwan Ram is virtually a 
guess , Girish Naram Mishra ( P . W . 12 ) also deposed that be 
neard it propagated that Mahabir Paswan had retired in 
favour of Sheonandan Paswan and added that the propaganda 
was made by the men of Jagjiwaa Babu . He is the Presi. 
dent of the Rohtas District Congress ( 1) Committee and ad 
mittedly worked for Mahabir Paswan in ihe eleciion . He 
does not given the name of the persons who inade the propa 
ganda and his evidence that it was made by the men of lag 
jiwan Babu may well be a mere guess and canrot ve acted 

TON . I, therefore , hold that it has not been proved that the 
propaganda di wiilidiol of Mahabir Paswan from the 
contest, assuming ii was made, was made on behalf of or 
at the instance of Jagjiwan Babu . Further even if it had 
been possible for :ne to accept the evidence , which appears 
to be in the nature of guess, that the workers of Jagjiwan 
Babu had made the propaganda , it would not have been 
possible to hold that the aforesaid propaganda was carried 
on with the onsent of Jagjiwan Babu , as it is nocody s case 
that Jagjiwan Babu himself carried on the propaganda , to 
invalidate the election on this ground , besides , other things , 
the petitioner has to established either that the propaganda 
was made with the consent of Jagjivan Babu , or that the 
result of the clection was materially affected by this propa 
ganda of with rawal of Mahabir : Paswa n . Leained Advocate 
for the petitioner was unable to coipi out ary evidence in 
support -of either of these two essential facts, Issue No. 5 . 
must , therefore , le answered in the negative. 


Issue No . 8 


that Mahabir Paswan had ithdrwn from the contest in 
favour of Sheonandan Paswan and they were also distributing 
2 . pamphlet ,uf course , he depused that he lodged a Sanhe 
at Sasaran Police Station on 4 - 1 - 1980 at 4 . p .ni. after re 
porting the fact to Mahabir Paswan and others , P . W . 18 , 
Diisrati; Di s pusi ul . ,11.. . to the same effect. Durga 
Pd. Sigil 1 , 11 :10 U nd Jubstantially to the same. 
effect except that instead of Buchuk Prasad, be named Jai 
Singh as the ihird , person who was carrying on the propa 
ganda . He stated that the propaganda was being inade by 
the workers of Jagjiwan Babu through the workers of Lok 
Dal, I have already stated that the station diary entry made 
on the statement of Ali Hussain (P . W .11) has not been 
exhibited and when it was suggested to Ali Hussain that he did 
not mention . in . the station diary entry that the aforesaid 
propaganda vas. being inade on behalf of Jagjitwan Babu , 
P . W . 11 took refuge in failing memory . We cand therefore , 
safely conclude th : t the station . diary entry , if produced , 
would not have suppored the evidence of these witnesses 
that the propaganda was being inade on behalf of logjiwan 
Baby or by his , workers. According to the election petition , 
the propaganda was carried on through the workers of Lok 
Dat who had been gaincd over by Jagjiwan Babu . Further , 
Durga . Pd . Singh ( P . W : 21) .- claimed that he had noted the 
names of the persoas and the contents of the propaganda, on 
a . page in his diary , but that has not been produced. None 
of these persons specifically stated that Istayak , Md Bartalla 
and Buchuk were werkers of Jagjiwan Babli or were the 
workers of Lok Dal who had been gained over by Jagjiwan 
Babu . , As P . W 21 deposed that the propaganda was being 
made by the workers of Jagiiwan Babu through the workers 
of Lok Dal, it seems reasonable to conclude that according 
to him Istavak ant Bartala were the workers of the Lok 
Dal. There : is no evidence that these workers were gained 
over by Jagiiwan Babu or that these workers were carrying 
on the propaganda at the instance of Sri Jagjiwan Ram or 
his workers . Their evidence is wholly insufficient to prove 
that the propaga :1da was made on behalf of Sri Jagiiwan 
Ram , Md. Yakub ( F . W : 36 ) named onlv Istayak who , accord 
ing to him , was speaking to a microrkars from a rickshaw 
farrying Lok Dalt fing that . Mahabir : Paswan had retired in 
favour of Sheonan lan passar . It is ernalt able that he was 
not only , able to te !! the rate on this ; he had heard this 
propaganda, but also the fine ay ahor ! 3 20 or 3 . 25 P . M ., 
thanght he could not tell the date on which the id festival was 
celebrated in 1979 :: 1989 : Ha also coes pot say that Istavak 
was not worker of Sri Jagiiwan Rany or was a Tok Dal 
worker who hart heen painant aver by Jagjiwan Rabi . mor 
does he deposed to any citcumstance which wold - igoest 
that it was the instance of Tagiiwan Baht or, hic worker : 
That Istayak wis rar ! ping on this monagandi. 

23. The next category of witnesses consists of P .Ws. 1, 2 , 
4 , 12 and 19 . P . W . . 19 , a member of the Bihar Legislative 
Council, deposed about this , propaganda being carried on in 
Sasaram town . According to him the propaganda was being 
made by. the workers of ihe Lok Day carrying on green flag. 
His evidence does not, therefore , prove that the propaganda 
was being carried on on behalf of Jagjiwan Babu . On the other 
hand , his evidence discredits thai story as it shows that the 
propaganda was being made by the workers of the Lok Dai, 
that is to say by the supporters of Sheonandan Paswan , Sheo 
Shanker Dwivedi . (P . W .2 ) deposed that the workets of Jagji 
wan , Babu, went aroun on a jeep . Carrying Lok Dal flag 
propagating that Mahabir Paswan hnd withdrwn in favour 
of Lok Dal candidate . But his evidence appears to be hear 
say. In cross-examination , be stated that -he receivel oral 
information about the withdrawal of Mahabir Paswan at 8 
or 10 A . M . On the 5th , appearenth from Ali Hussain 
( P . W . 11 ) . It can , therefore , be used only to corroborate Ali 
Hussain (P W . 11), whose evidence I have not found trust 
worthy. As I have already pointed ( : , 1.. . . 
working for the petitioner at the ele iron 13 ! 11":" " , " ; 
a partisan witness. He is :!:) omnibus " ; . , ; !! . 
the change of the location of the bootl . , !12 " :1 ? fil 
300 vehjoles were used hr Jagjiwan Babu and also ahout 
distribution . icl. s and money by Tagjivan Babu. I do 
not feel it safe , o : : my his testimony for the purpose of 
Currohorarin !i Flussainis statement. Nuna Mian ( P . W . 4 ) 
cenosed , aho111 : pronacanta of withdrawal of Mahabir Paswan 
from a jeep carrving Lok Dal flag ant stated that th s 
propaganda was being made on hehalf of Jagiiwan Babu . As 
he does not give the names of the persons who were carrying 


24 . The case of the electio .1 petitione : regarding the sum 
mission of corrupt pra - rice of undvic influence falling under 
section 123 ( 2 ) of the A : t, as led neloia in court, may be 
divided into two categories ; (1) oi what is popularly called 
booth capturing, that is to say, theo & cnuine voler s 
being prevented from going to this buih and the 
presiding and the polling officers being terrorised 
and some workers and supporter; of respondent No. 1 
entering into the booth , obtaining blank ballot - papers from 
the polling staff and putting the sea : against the election 
symbol of respect No . 1 and forging the thumb impression 
or the signature on the clectors on the counter -foil of the 
ballot papers , and (ii ) terrorising the voters and thereby -pre 
venting them from casting their votes, the result being that :no 
votes were cast at several tooths and negligible number , of 
votes were cast at one polling booth . 


25 . I shall deal with the second category of corrupt: pra 
ctice of under influence first. This species of corrupt prac 
lice of undue influence is alleged to have been committed in 
respect of polling station Nos . 80 10 87 of the Chainpur 
Assembly Constituency segment, According to the averments 
in the election petition , vide paragraph 33 , the entire elec 
torate of these polling stations was hostile to respondent No. 1 
as this area was neglected and no development work done in 
that, area as the respondent No. t did not do anything for 
the area, though the area formed part of the constituency 
which he represented. Respondent No. 1 , it is alleged , with 
the help of his hired gundas and criminals , created distur . 
bance at all the aforesaid booths, going to the extent of 
snatching away four rifles of the armed party , in regard to 
which an information wag lodged al Adhaura Police Statio ::. 
and almost all the voters of the aforesai. ziuhi rolling hoths 
fled away out of fear , with the result that only 92 voters 
were polled at booth No. 80 and no votes were polled at 
booth Nos, 81 to 87 . The respondent No . I rienied the alle . 
gations asserting that being a national leader he could not 
he partial to people in his own constituency , and help the 
development work in his own constituency at the cost of 
other areas. The final result- shee ( Ext. 2 ) shows that 92 
votes were cast at polling station No. 80 of the Chainpur 
segement , out of wiich the respondient No 1 Shri. Jagiiwan 
Ram polled 54 , petitioner Mahabir Paswan roiled 30 . Shen 
nandan Paswan nollert 2 and two other candidates rolled 4 
and 2 votes resp ctively , that at nolling station No . 81 . the 
total votes polled was 5 . out of which the resnondent No. 1 . 
Sri Jagjiwan Ram , polled and one another candidate polled 
one, and that at booth . Nes. $ ? to 87. no voics at all were 
rolled . The rezilt- sheet ( Ext. 2 ), therefore , dnes show : that 
nëgligible number of rotes were rolled at haoth Nos . 8C and 
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81 and no votes at all were polled at the other booths afore 
said . But the petitioner has still to prove ibai the voters did 
not cast their votes because they were terrorised . 


(i) Ramgarh Assembly segment- Booth Nos. 32, 37 , 38 , 

103 and 194 ; 
(ii) Chenari Assembly segment~ - Booth Nos. 38 , 39 , 40 , 

114 , 115, 181, and 192 ; 
( iii ) Mohania Assembly segment-- -Booth Nos. 67, 88 , 95 , 

and 134 ; 
( iv) Chainpur Assen .bly segment - Booth No. 40 . 
I shall take up the allegations wooth wise . 
Ramgarh Assembly Constituency- - Broth No. 32 


26 . There is no legal evidence , either oral or documentary , 
in support of the case of the petitioner thai the respondent 
No. 1 or his mui terrorised the voters of those polling stations 
and , therefore , they did not cast their votes . The only evi 
dence on the point on which the learned counsel for the 
petitioner relied is that of P . W . 1 , who deposed in his exami 
nation -in - chief to the entire case made out in the election 
petition and specifically stated that men of Jagjiwan Bayu 
did not allow a single voter to cast bis vote at booth Nos . 
81 to 87 and that he had obtained the help of a gang of 
criminals, includmg the dacoit Ramasis , and they snatched 
away our rifles of the armed forces. In cross- examination , 
however , he deposed that he had seen some of the incidents 
with his own ex ? s , anii when he was asked to name those 
incidents , he deposed that he saw with his own eves two 
incidents of booth capturing ; one at Pusauli tooth in Mnbania 
constituency and the other at Panjrao broth in Ramgarh 
constituency . And when it was pilt to him that he did not 
witness with his own eyes any oiher in idents , he answered 
that it was not possihle to see other incidents and added 
that he saw 200 vehicles being used in the election . The res 
pondent No . 1 (R . W . 65 ) denied the allegation of scoring 
away the voters and examined R . W . 26 , who deposed that 
people of various villages of the Korar area and the aforesaid 
polling station Nos . $ 1 to 87 falling in that area , namelv . 
villages Kotchhawani, Bharai ? Kalan , Dhorai, Baga , Shen 
rampur and other villages held a meeting and decidad y 
boycott the election and he also did not vote though he was 
a voter at a booth . Ext. 1 (f), the diary of the Presiding 
Officer of polling station No . 80 , situate in the Primary School , 
Naoa Jhati, shows that no votes were nolled at this polling 
station and it contains an endorsement by the Presiding OA 
cer to the effect that between & AM . and 4 P . M ., no voter 
turned up to cast his vote and no unpleasant incident took 
place and that the pollip , agents named therein , including 
the polling agent of Sri Jagjiwan Ram , Sri Sheonandan Pas 
wan and Sri Manabir Paswan filed petitions stating that the 
villagers were hoycotting the election as their necessary 
demands were not being met. I have held the Presiding Offi. 
cer s diary to he - a public documents by my Order No . 99 
dated 1 - 2 - 1984 and I now proceed to give my reasons for so 
holding. In my opinion , the Presiding Officer s diarv is a docu . 
ment forming the art of a public offirer of India and falls 
under section 74 ( 1 )(iii) of the Evidence Act and , therefore, 
a public document. It is not and capnot be disputed that Pre 
siding Officer , who is appointed under sectior 26 of the Act 
and whose duty is laid down by sectior 27 of the Act is a 
public officer within the meaning of the expression as used 
in section 74 ( 1 )(iii) of the Evidence Act. It is also not dis . 
puted that under the Instruuctions issued by the Election 
Commission contained in the Hand Book of the Presiding 
Officers , he has to maintain a diary and enter therein the 
information required . That reing so , it is clearly a document 
forming the act of a public officer. There is a discrepancy 
between the result-sheet (Fxi, 2 ), which shows that 92 votes 
were polled at rolling station No . . 80 , and the Presiding 
Officer s diary Ext. 1 (f ), which shows tha : no votes were polled . 
But in the absence of any allegation so far as these booths 
are concerned , that the ballor toxes were tampered with . I 
would prefer the result sheet (Ext. 2 ) based on actual counting 
of the ballot papers in presence of the counting agents of 
the different candidates to the entry in the Presiding Officer s 
diary Ext. 1 (f) , especially as the learnert counsel for the neri. 
tioner argued that the Presiding Officer s diary had not been 
filled up properly . But even if re exclude from consideration 
the averments in the Presiding Officer s diary regarding the 
filing of a petition that the villagers were hovcotting the 
election and also the evidence o R . W . 26 . as he admitted that 
he was not present at the meeting where the decision to toy 
cott the noll was taken the petitioner s case of rindue influ . 
ence at these nollino stations must fail as there is no evidence 
to show that Sri Jagiiwin Ram or his men prevented the 
voters from casting their vote ; at the aforesaid tooths 


28 . In support of the allegation of capturing booth No . 
32 situate in the Primary School Isrı, the learned counsel 
for the petitioner relied upon the evidence of P .Ws. 22 , 35 
and 43 and the resul: -sheet (Ext. 2 ). Ramayan Singh ( P . W . 22 ), 
a resident of village Bandipur, deposed that after casting his 
vote at booth No. 16 in his village , he had gone to village 
Isri in course of some work and had come to Isri booth No. 
32 also and he saw ſagjiwan Babu sitting in a long car and 
four or five persoas getting down from one of the three jeeps 
which contained the members of his party . He further de 
posed that those four or five persons went inside the polling 
both , got hold of the seal and began to stamp the polling 
papers therewith . He further stated that he did not find any 
voter at booth Shankat Tiwary ( P . W . 35 , an advocate , 
who according to his evidence was supervising the election 
campaign of Sri Mahabir Paswan , deposed that on the date 
of poll, he visited the booths at Isri, Baraora and Chakrain 
comprised in Ramgarh Assembly Constituency and had come 
to Isri Booth at about 10 A . M . and saw Sri Jagjiwan Ram 
talking privately with some of his workers and thereafter 
Jagjiwan Babu leit the place , and shortly thereafter the per 
sons with whom Sri Jagjjiwan Ram bad been talking drove. 
away the voters from the booth forcibly , went inside the booth , 
took blank ballot papers and stamped them in favour of Sri 
Jagjiwan Babu . Sudhakar Tiwary ( P . W . 43) , the cnly other 
eye witness on the point, deposed that he had also come to 
Isri booth at abont 10 A . M . on the date of poll and that he 
had seen Jagjiwan Babu talking with his workers at that place 
and leaving the place and after that his workers went inside 
the polling booth where voting was taking place, removed 
the voters , took thc ballot papers from the Presiding Officer 
and themselves began to cast the votes. the voters having 
come out of the polling hooth . Sri Jagjiwan Ram (iespondent 
No. 1) examined himself as R . W . 65 and denied the allegations , 
and maintained that on the date of poll, he remained throug 
out the day at Sasaram Inspection Bungalow . On his behalf 
two voters of Isri Booth , namely , R . Ws. 36 and 37 . were 
examined and they denied the incident of hooth capturing 
and asserted that the polling ai this booths was peaceful. The 
result -sheet ( Ext. 2 ) shows that out of 822 voters allotted to 
Isri booth , 659 votes were polled , out of which 8 were rejected . 
and out of the remaining 651 , the responderit Sri Jagiiwan 
Ram polled 619 . the petitions: nolled 16 . respondent Sheo 
nandan Paswan solla 7 and the remaining candidates polled 


29. The oral evidence in support of the case of capturing 
of Isri booth does not inspire confidence . Neither PW . 32 
nor P . W . 35 nor P . W . 43 was a voter at booth No . 32 Not 
a single voter of booth No. 32 has been examined to support 
the case of the petitioner that he was unable to cast his vote 
on account of the capture of Isrj booth by the supporters 
of Sri Jagjiwan "Ram . In Schedule VIII to the election peti 
tion , which gives the particulars of the corrupt practice at 
booth No. 32 , games of five persons are mentioned in the 
column containing “ Names of persons upon whom undue 
infiuence was committeal " but not one out of these five per 
sons has been examined by the petitioner and no - explanation 
for their non -examination has been given . Further , Shankata . 
Tiwarv ( P . W 35 ) and Sudhakar Tiwary ( P . W . 431 are . 
mittedly partisan witnesses . Shankata Tiwary (P . W 2 admit . 
ed that he was supervising the election camagn of the 
netitioner in the Ramgarh, Assembly seorrient of the consti 
rency . Ramayan Singh PW 22 ) adinitted that in Goresara , 
Sudhakar Tiwarv ( ? W 43 ) was carrying or thing elprtion work 
on behalf of Manahir Rahu , that is to say the netitionos And 
I would reafor his teşrimony on the noint to that of C hakar 
Tiwarv (PW43) who denied that he was unrkipsr for Maha 
hir Bahu at tha partion . Ramayan Singh ( P . W ? ? ), thorih he 


27. Coming to the seconit category of undue influence of 
corrupt practice , though several other broths are alleged to 
have been captured , learned counsel for the petitioner preces 
his allegation of capturing of rolling in respect of the follo . 
wing booths only . 
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malta . ned that it ... liw P l _ br. lcrest isi 1 civiun , 

K .WS. jú and 31 may also be not regarded as mucpendeni 
cannut also be regarded as an independent witness . He ad witnesses. Further , iba evidence of R . W . 65 that he remained 
Milica inat ON Le 11n , uc date or counting ne had told ut Nasuiaill inspection Bungalow throughout the day may 
Manavır Paswali al Sasaran ) iegarding the incident at Isrı not be accepted at its iace vaiue, specially in view oi, the 
buoin and also the propaganda regarding his retirement non - niention of this fact in we written siatement bled Oil 
waich had been made. Obviously , he knew Mahabir Paswan his benait. Purther, ine diary of the Presiding Officer - 01 
weil enough and was sufficiently interested in him to report, booth No . 32 ( Ext. A ) supports the case of the respondent 
the iri, idents. Further , there is a discrepancy in the account No. 1 that young at booth No . 32 was peaceful and no 
of ine incident given by F . W . 22 and that given by P . Ws. irregularly in vouing took place there . But even if the afore 
39 and 43. Both 4 . Ws, 35 and 43 categorically stated that said evidence adduced on behalf oi the respondent No . 1 
it was only after Jagjiwan Babu left the place after talking 

is excluded from consideration , the evidepce of P .Ws. 22 , 
to his workers that his workers went inside the polling booth 

35 and 43 is not such as to inspire any confidence . 
and removed the voters from that place and stamped the 
blank ballot papers . Ramayan Singh (P . W . 22) , however, 

32 . Learded couosel for the petitioner pressed the argu 
maintained that though he saw the workers getting down 

ment that though the oral evidence by itself may noi estab 
from the jeep and going inside the polling booth , he did 

lishment the case of booth capturing at Isri booth , the 
not find any voter at the booth and he had found Jagjiwan 

result- sheet (Ext. 2 ) make it completely safe to accept the 
Babu sitting in a car. As he did not find any voters there , 

oral evidence in that regard . The result -sheet ( Ext. 2 ). no 
obviously they had teen driven away, and if P . Ws. 35 and 43 

doubt, shows, as I have already stated , that the respondent 
are to be believed , they were driven after Jagjiwara Babu 

No. 1 ; Sri Jagjiwan Ram , pollea 659 out of the 822 cast i.e . 
had left the place . Further the evidence of all these witnesses 

more than 90 per cent of the votes cast and that the votes 
regarding the incident, except regarding the presence of 

polled by Mahabir Paswan (the petitioner ) and Sbeonandan 
Jagjiwan Babu , is very general. Some workers of Jagjiwan 

Paswan (respondent No. 7 ), who were the candidates of 
Babu drove away the voter and some stamped the blank 

the Congress ( I) Party and the Janta ( S ) Party , that is to say, 
ballot papers , Name of not a single worker of ſigjiwan Babu , 

the Lok Dal Party , which were recognised All India Parties , 
ho mirtis :; : 12 :1 :: booth capturing, has been stated by any 

were negligible . The polling of the abnormally high percent 
of 1! . " inches, even though Scheduled VIII mentions, 

age , that is to say , over 93 per cent of the votes polled by 
1: ich Si Ja ,ikill Ram , the names of four other persons 

one candidate coupled with the polling of negligible number 
1. 11 :11:" !! :01:; meant for the persons who had committd 

of votes polled by the candidates of the recognised 29.11 India 
1 :2 COTI :. . . of undue influence at booth No. 32 . 

Parties at Isri booth does raise a strong suspicion regarding 
Imlerii : y told by these witnesses is, improbable . 

the capture of the said booth . The suspicion decr . when 
According to P . W . 22 , the persons who had entered the 

we find that in the entire Ramgarh Assembly segmerat of the 
booth were about four or five in number . There is no 

Parliamentary Constituency , out of the total 59,647 votes 
specific evidence that there workers were armed with deadly 

polled , 938 votes were rejected , and Sri Jagjiwan Kam polled 
weapons. Even according to P . W . 22, though there was no 

less than 43 per cent votes, namely , 25 , 596 votes , while the 
armed force , here -was a party of 3 or 4 persons armed 

petitioner and respondent No . 7 together polled more than 49 
with lathi posted at Tari booth . There is no evidence that 

per cert votes polled , that is to say, 15, 584 and 14 , 907 votes 
the Presiding Officer was in collusion with Sri Jagjiwan Ram . 

respectively . As no explanation has been given for this 
In these circumstances, the story of capture of (sri hooth 

abnormal high percentage of voting in favour of Sri Jagjiwan 
seems improbable . Further , BWs. 22 and 43. are clearly 

Ram and the negligible number of votes in favour of the 
chance witnesses . . As I have already pointed out, P . W . 43 

petitioner and Sheonandan Paswan ( respondent No. 7 ). I 
falsely maintained that he was not working for the petitioner 

would even go to the extent of holding that this abnormat 
in that election. 

percentage of voting is prima facie evidence of capturing 

of booth No . 32 by the supporters of Sri Jagjiwan Ram . 
30 . What makes it completely unsafe to accept the story But a charge of corrupt practice, like booth capturing must 
told by the aforesaid witnesses is the absence of any, written 

be proved beyond doubt. Polling of abnormally high per 
complaint before the authorities incharge of the election or centage of votes cannot by itself be proof beyond doubt 
the alithorities incharge of the law and order regarding the of the commission of corrupt practice of booth capturing , 
Muisleni vî rouh capturing which involves the commission There may be special circumstance prevailing in the area 
of the olence at least of wrongful restraint of the voters. covered by a particular booth which may enable a candidate 
P . W . 35 was not only a person supervising the election cam to secure almost cent per cent votes. Therefore , such cir 
paign of the pettiioner , but also an Advocate . He must, cumstance cannot be conclusive proof of booth captoring, 
therefore , have known that booth capturing was a corrupt In the absence of any satisfactory oual evidence of tooth 
practice which would void the election and that a contempo capturing, the allegation that booth No . 32 at Isri was cap 
raneous ceripla : ingriding bouth capturing would be an cused on behalf of the respondent No. 1, Sri Jagjiwan Ram , 
important 13 . 10 % * : : cuisivu in favour of the allegation much less at his instance cannot be held to have been proved 
of booth cur ta . : !! ilier Shankata Tiwary (P . W . 35 ) beyond doubt. 
nor Sudha . ! ,x .: : P . il . 31 filed any application , in 
writing regarding the incident at Isri Boo : h , Shanhat Tivary Booth Nos. 36 , 37 and 38 
(P . W . 35 ) tried to explain away that anission hy maintaining 
that he had prally reported the incident to the patrolig 33. These three booths wețe, all situate in village Baraora , 
officer whom he had met anıl that clice ; hud old bim that within Rina11: Pai. : Station , as appears from the list 
he would take action . It is difficult ww . believe the story that of. ; Olli., 21:48 : itxi B ). Booih No. 36 was situate in the 
the Advocate Tiwały wouid he content with this oral report Michle 5 :09 . D . ,, . .., bootl: No. 57 in Primary School, 
and the oral assurvice of the patrolling officer. Further, Bar :. : : Bo : No . 38 in Panchayat . Bhawan , 
though P . W . 35 - claims to have gone inside the polling booth , Baraora . The number of voters ssigned to booth " Nos. 36 , 
he cannot tell he name of the polling agent of Mahatir 37 and 38 respectively were 951 , 982 and 473 , vide the list 
Paswan at Isri booth . As a person incharge of the election of polling stations (Ext. B ) . To prove the corrupt practice 
campaign , he is likely to know the name of the polling of capturing of the booth ; hy the respondent No. 1 ang 
agent of -Mahabir Paswan and as a lawyer, if he had, wit his workers and supporters , the election petitioner relies 
nessed the incident deposed to ty him , it is expected that on the levuli -sheet (Ext. 2 ) and the testimony of Bachan . 
he would note down the name of the polling agent of Mahabir Parcau (!!. W . 25 ) and Shankata Tiwary ( P . W . 35 ). The result 
Paswan who would be an important and riatural , witness sheet ( Ext. 2 ) shows thai at polling station No. 36 , 668 votes 
of the incident. 

were polled , out of which one was rejected and Sri Jagjiwan 

Ram got 540 , Mahabir Paswan got 86 , Sheonardan Paswan 
· 31. As I have already stated , besides the respondent No. 1 got 34 and the other candidafes together poiled 7 votes, that 
Sri Jagiwan Ram (T . W . .65) , two voters at the Isri Booth , at hooth . No. 37, 500 votes were oclled , out of which 
nincly . R . W : . 26 17, 37 deniert the incident of booth cap were reiected , Sri Jagjiwan Ram polled 435 , Mahabir Paswan 
turiny at the aid bo014 and R . W . 15 mointii, 7 1: polled 48 , Sheonandan Paswan 11 and the remaining can 
had not moved out of Sasaram on , th . : ! , RW .!r !" didates together poled 2 . while at . booth No. 38 . 396 votes 
36 belong to the same caste as the limnolase ir 1 hii were polled , out of which 3 were rejecteri Sii Tari ::. R .:::!1 
Jagiiwan Ram . In view of the cast hin :: 1 1:NIT " : " I nollert 339. Mahabir Paswan polled 19 SCA :0 :61 : P ! " an 
factor influencing the voting in this .... ! ( ! !! !! !!!! ! polled 31 and the remaining 4 votes are off , Py s 
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Ouvi candidates iugerner . Barban Fandey ( P . W . 25 , deposed 
that he came to the booths at Baraora , namely , booth los. 
36 , 37 and 38 and huit an hour aller he had reached wat 
place , three or iour Curs oi Jagjiwan Babu Came near those 
booths and some people came out of buse cars and drove 
away all the voters wao had arrived there to cast their voies , 
got inside the polling booth and began to stamp the ballot 
papers. He did not identify any of ine persons who got out 
of the cars and entered the polling bootls. Sankata Tiwary 
( P . W . 35 ) , who claims to be supervising the election campaign 
of the petitioner, deposed thai froin ísri booth , he came to 
Baroara booth and found Sri Jagjiwan Babu talking to his 
workers and thercatter , leaving the place , and then his 
workers went inside the booths, drove away the voters and 
began stamping the blank ballot papers in favour of Sri 
Jagjiwan Ram . As P ., W . 35 does not speak of any car 
containing the workers having arrived after Jagjiwan Babu 
had left Baraora , it is clear that according to him , the workers 
who capture Baraora booths were present when Jagjiwan 
Babu had come. Apart from the fact that both P . Ws. 25 . 
and 35 are admittedly partisan witnesses, P . W . 25 admitted 
that he was a member of the Congress ( 1) Party and had 
worked for his party during the election , there is a clear 
discrepancy between the account of the incident given by 
these two witnesses of the petitioner . According to F . W . 25 , 
he was a member of ibe Congress ( 1) Party since 1976 . It 
must be presumed that he knew Jagjiwan . Pabu by face . He 
does not speak about the presence of Jagjiwan Babu . Accor 
ding to his evidence , therefore , Jagjiwan Babu was not present 
at Baraora booths and had no talk with the workers. Though 
we may assume that the persons who got down from the 
cars and indulged in both capturing were his workers , 
The evidence of P . W . 35 , completely implicates Jagjiwan 
Babu . Further , P . W . 25 was a voter at a different booth , 
namely , at Sisaul and was not a polling agent at Baraora . 
Besides being partisan , P . W . 25 is also a chance witness. 
Moreover , the evidence of these two witnesses ( P . Ws. 25 
and 35 ) is completely vague and general. We are not told 
the name of even a single person who had captured those 
booths, nor the line of a single voter who was driven 
away from those booths . Though P . W . 25 came forward 
to depose - that the cars from wbicb , the people who captured 
the booths had got out were of Jagjiwan Babu , admittedly 
he has no list of cars or motor vehicles of Jagjiwan Babu 
and he could not tell either the registration nuumbers of 
the cars or the names of the driver of those cars. His 
evidence that those cars belonged to Jagjiwan Babu , there 
fore , is not at all reliable . P . W . 25 was unable to given the 
name of the polling agent of Mababir Paswan , the petitioner , 
at Båraora booths , nor the name of the polling agent of 
any other candidate , nor the names of the presiding officers 
or polling officers a : Baraora booths . P . W 35 was also 
unable to tell the name of the polling agents of Mahabir 
Paswan at Baraora booths . According to P . W . 25 , Mahabir 
Paswan had polling agents at Baraora booth . Though the poll 
ing agents would have been a very competent and natural wit. 
nesses no polling agent of the petitioner at Baraora booths has 
been examined and no explanation for his non -examination 
has been furnished . Further, it appears from Schedule VIII 
that Jagarnath Singh , Ramashankar Singh , Ramakant Tiwary 
and Ramdeo Twary were the persons upon whom the 
corrupt practice of undue influence was committed at 
Baraora booths, hut none of them has been examined and 
no explanation for their non - examination has been furnished . 
Not a single voter of those booths has been examined to 
support the allegations, In these circumstances, even though 
the abnormally tigh percentage of votes were rolled by the 
respondent No. 1 at th : aforesaid booth Nos . 36 , 37 and 
38 . . .. ..more than 85 per cent of the votes polled , is suggetire 
of booth capturing,.. . . . even if the evidence of denial of the 
allegations by the respondent No. 1 (R . W . 65) and R . W . 
24 , a voter at Baraora , who asserted that the voting at 
Baraora booths was peareful and the circiimstance that 
the presiding officer s diariez Exts. A12 and A ! at Paraora 
Booth Nos. 37 and 38 support the eviden - of R W . ? 
are not taken into account , the evidence produced on behalf 
of the petitioner is wholly insufficient to prove hevond doubt 
the story of cani:1; (of honth Nos. 36 . 37 and 38 at Paranta. 
The hencfit of count much . therefore , go to respondent No . 1 

Booth Nos. 103 and 104 
34 . * Booth . Nos. 103 and 104 were hoch . loratadin 
charnrano . Pwati Primary School w * * Payment Kothooth 


No . 103 in the western portio i and booth No . 104 in the 
eastern portion . The particulars of corrupt practice at this 
booth are not mentioned in the election petition . But as 
evidence has been adduced on the point, both by the petitoner 
and respondent No , I, and it cannot be said inat respondent 
No . 1 was taken by surprise . I have considered this incident 
of booth capturing also . The number of voters assigned 
to booth No. 103 was 1020 and to booth No . 104 was 1070 , 
vide the list of polling stations ( Ext . B ). To prove the case 
of capturing of these two booths, the petitioner relics on 
the result- sheet (Ext. 2 ) and the testimony of P . Ws. 24 and 
35 . The result-sheet (Ext. 2 ) shows that at booth No. 103, 
730 votes were pollud , out of which 13 were reje ied and 
Jagjiwan Babu got 703, Mahabir Paswan got 13 and onc 
another candidate got one and the remaining candidates, 
including Sheonandan Paswan , got nil. At booth No. 104 , 
according to the result sheet ( Ext . 2 ), 717 votes were polled , 
out of which 17 were rejected , Jagjiwan Babu got 562 , 
Mahabir Paswan 27 , Sheoriandan Paswan 90 and the other 
contesting candidates got the remaining valid votes . At booth 
No . 103 , therefore , Sri Jagjiwan Ram go : 96 per cent of 
the votes cast and the remaining candidates , including the 
candidate of the Congress ( I) and the Lok Dal Party got 
negligible number of votes . A : both Ne, 104 , Sri Jagjiwan 
Ram got 78 per ( cat of the votes polled and at least one 
of the candidates , Sheonandan Paswani, who got 90 votes , 
cannot be said to have polled negligible number of votes . 
The result-sheet (Ext. 2 ) is suggestive of booth capturing by 
workers and supporters of Jagjiwap Babu at booth No . 103, 
but not at booth No 104 . According to the oral evidence 
we find that Sankata Tiwary ( P . W . 35 ) merely stated that in 
course of his yipervision , he came to village Chaprang and 
found no voter at the booths , but he found some workers of 
Jagjiwan Babu present. Rest of his evidence being hearszy 
is not taken into consideration . Lallan Singh ( P . W . 24 ) de 
posed that he had gone to hooth. Nos 103 and 104 located 
in the Primary School at Nai Koi and he found that there 
were no voters present at the booths, and three or four 
persons carrying mins ard rifles were standing and three or 
four outsiders, who were mca of Jagjiwan Bahu , were present 
inside the booths stamping the ballot papers . He admitted 
that he had worked for the election of the petitioner , bring 
a member of the Congress (I ) Party and therefore . is a 
partisan witness . Naikot polling booths were about 5 and 8 
miles from his village Sahuka, where his own poiling booth 
was located , and he does not disclose why he had gone 
to the Naikot booth . He is, therefore , also a chance witness . 
Though he had canvassed for the election petitioner, adroit 
tedly he did not file any application in writing before the 
authorities regarding the booth capturing which in the natu 
ral course he ought to have done . He claims to have inform 
ed Mahabir Paswan about the incident. But the circumstance 
that no particulars in respect of these booths are given in the 
election petition , makes it difficult to accept his story that 
he had informed Mahabir Paswan . I would , therefore , place 
no reliance on the evidence of this witness who claims to be 
an actual witness to the booth capturing. The circumstance 
that Sri Jagjiwan Ram polled 96 per cent of the votes polled 
at booth No . 103, no domht, in the ahcence of any exnlara 
tion of the abnormally high percentage of voting in his 
favour, raises a strong suspicion and inderd mv he reorded 
as prima facie proof of hooth captiising but for reasons alredv 
given I am unable to regard tha as the exclusive proof 
of booth capturing . Of course , there is no circumstance to 
establish that the capturing of both was done with the consent 
of Sri Jagjiwar Rim . This instance of norrupt practire of 
rindue influence must also be held to have been not prove , 
even if we exclude from considerotirn the eviderspunt Of R . W . 
22 . who denosed that he had cas: his vote at tooth No. 103 
and saw voters stanjiog in quelle mot casting their votes at 
that booth . 


POTLING BOOTHS IN CHENARI ASSEMBLY CONSTI 
TUPNCY 


Booth Nos . 114 , 115. 180 , 181" ana 182 
35 . The allegations regarding all these knoths are taken 
up together because ainch of the evidence is common . As 
appears , from the list of rolling stations (Ext. B ). hooth No . 
114 was located in the Primary School Niy , and the total 
mumber of votes geçimed in that booth was 573. hcoth No . 
* 17mm. In gta in villamor Vard at the Primary School, Nad 
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and the total number of votes assigned to that booth was 
761, while booth Nos . 18 ) and 181 were located in High 
School, Sadokhar, in the eastern and western part of the same 
respectively , and booth No . 182 was located in the Primary 
School, Sadokhar . The total number of votes assigned to 
booth Nos. 180, 181, and 182 was 672 , 692 and 724 respecti 
vely . According to the result- sheet (Ext. 2 ), the votes rolled 
at the aforesaid booths were as follows : 
Booth Total No. of Yotes polled by 
No. number votes Jagji - Maha Sheo . Others 

of rejected wan bir nandan 
votes 

Ram Paswan Paswan 
polled 
114 406 

386 
115 611 

568 
180 311 

233 
181 366 

241 
182 670 

623 


well as the organisation of peaceful polling at the election 
on behalf of Mahabir Paswan , but still he is unable to tell 
either the name or the designation of the Presiding Oficer 
or the polling agents at Nad or Nilu booth . His evidence , 
does not inspire confidence . The evidence of P . W . 8 also 
does not inspire confidence. Though a worker of Mahabir 
paswan in the aforesaid erection , he was unable to state who 
were the polling agents of Mohabir Paswan at Nad and 
Sadokhar booths. Admittedly , he did not file any application 
regarding the incident witnessed by him before any autho 
rity . Further , he not only deposed about the incident of 
booth capturing at Nad and Nilu , he also deposed as eye 
witness to the propaganda of withdrawal and the distribution 
of articles on behalf of Jagjiwan Bobu in the election . I 
cannot place any reliance on his evidenra 
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36 . To prove his case of capturing of the aforesaid booths, 
the petitioner relied on the result- sheet (Ext. 2 ) and the 
testimony of P .Ws. 8 , 9 and 40, Sardar Saxena ( P . W . 8 ) 
deposed that he had worked for Mahabir Paswan in the 
aforesaid election and had gone to some booths, including 
the booth at villages Nad , Nilu and Sadokhar. He deposed 
that he had arrived at Nad booth at about 11 A . M . and 
he saw Suresh Kumar , son of Jagjiwan Babu and his friends 
driving the voters of that booth , one of whom was Uma 
Shankar. He further deposed that thereafter he came to Nilu 
booth at 12 A . M . and here also he saw Suresh Ram and 
his companions, armed with lathis driving away the voters , 
who included Nathuni Singh and Nathuni Sah , He further 
deposed that he reached Sadhokar booths at 12 , 45 P . M . 
and found that voting was not going at those booths and 
he learnt from one Basudeo Ram that he and another voter 
were driven away . As Basudeo Ram has not been examined , 
what P . W . 8 learnt from Basudeo Ram is clcarly inadmissi 
ble . Hargovind Singh ( P . W . 40 ) is the Mukhiya of Bokhari 
Biso Dohri Gram Panchayat and President of the Youth Con 
gress ( I ) of Kudra block and he substantially supports the 
story told by P . W . 8 about the activities of Suresh Ram , 
son of Sri Jagjiwan Ram at Nad and Nilu booths. Accord 
ing to him ; Suresh Ram had come to Nad booth at about 
11 A . M . with five or six persons in a car and that he called 
some people and spoke something to them and others , and 
10 or 15 more persons came there and asked the voters as 
sembled thereto go away, these voters fled away and five 
or six of them who were the workers of Jagjiwan Babu , en 
tered the booths and started casting votes. According to him 
( P . W . 40 ) , the voters who had fled away were Ashok Kumar, 
Awadhesh Lal Verma and Baijnath Ram . His further evi 
dence is that after Suresh Ram left Nad , he ( P . W . 40) fol 
lowed his car on a motor - cycle and they both came to village 
Nilu and here also Suresh Babu and his companions spoke 
to some people present there expressirg his unhappi 
ness about the manner of voting, and then those people 
drove away all the voters, including Bishwanath Singh , 
Nathuni Singh , Nathuni Sah and Kamla Singh , and , there 
after, five or six of the workers of Jagjiwan Babu entered 
the booth and stamped the ballot papers 36 - A . None of the 
voters who are alleged to have been driven from the booths 
at Nad and Nilu have been examined in support of the inci 
dent and no explanation bas been given for their non - exami 
nation . Admittedly , both P .Ws. 8 and 10 are partisan wit 
nesses and their evidence has to be: viewed with caution . 
Further, they are admittedly chance witnesses. P . W . 8 is a 
resident of village Kachnath which , according to his evi 
dence , is at a distance of 5 miles from Nad and 6 miles from 
Nilu . There is nothing to show that he was a voter at this 
hooth . Annarently , he ll not a voter of the hooth . Hargovind 
Singh (P . W . 40 ) is also a resident of different village Bho 
khari which , according to him . is at a distance of 25 kilo 
meters from Nad and Nilu He was a voter at a different 
booth , and claims to have come to villages Nad and Nilu 
after havinor cast his vote . P . W 40 * claiined that he had filed 
an apnlicatinn at village Nilii hefore the patrolling Magistrata 
recarding tha irromlarities committed at Nilm and at Nad. 
and further that he hart given therein the names of the ner 
orinna ring had onmoittart the aforesaint illegalitip . That 
opplingtinin ihns not been produced in Court and the non 
pronomina ir pinigestive of the fact that no such anntiration 

yang filed . P W 40 is a Mukhiva and according to his evidence , 
he is the person who had done the election propaganda as 
1567 GT/843 


37 . It is true that the result-shçet (Ext. 2 ) shows that 
Sri Jagjivan Ram polled more than 95 per cent votes , at 
hoorn No . 114 and a little more than 92 per cent vates 
at booth No. 115 , and the petitioner and Sheonandan Paswan , 
who were candidates of All India Parties , received negligible 
number of votes. This abnormally high percentage of votes 
in favour of Sri Jagjiwan Ram , no doubt, raises a strong 
suspicion that his supporters had captured the booths and 
as Sri Jagjiwan Ram polled, according to the result-sheet 
( Ext . 2 ), less than 50 per cent of the total votes polled 
in the Chenari Assembly segment of the constituency, that 
is to say , 35 ,300 and odd out of 73 , 500 and odd votes poll 
ed , the abnormally high percentage of voting in his favour, 
in the absence of any explanation for the same, may even 
be prima facie proof of capturing of the booths by his sup 
porters . I am not impressed with the argument on behalf of 
the respondent No . 1 that as at some polling stations, for 

xample , polling station No. 152 in Chenari Assembly seg . 
ment, Mahabir Paswan secured abnormally high percentage 
of votes polled , namely , 474 out of 480 and Sri Jagjiwan 
Ram obtained only 5 votes, and there is no allegation that 
polling booth No. 152 or other such booths on which Maha 
bir Paswan or Sheonandan Paswan secured abnormally high 
percentage of votes polled were captured , abnormally high 
rercentage of votes cast in favour of a particular candidate 
is not a circimstance suggesting booth capturing by that 
candidate , Mahabir Paswan and Sheonandan Paswan also 
may have captured some hooths. However , as I have already 
said , mere abnormally high percentage of voting in favour 
of a particular candidate cannot be regarded as proof be 
yond doubt of the booth capturing , and as the oral eviderice 
in support of the allegation is highly unreliable , I am un 
able to hold that it has been established beyond doubt 
that booth Nos . 114 and 115 were captured by the suppor 
ters of Jagjiwan Babu ar by his son Further , on the evi 
dence , booth Nos. 114 and 115 were captured at the instance 
of the son of Sri Jagjiwan Ram , namely , Suresh Kumar. There 
is no evidence that these booths were captured with the 
consent of Sri Jagjiwan Ram . The mere fact that the person 
at whose instance the booths - were captured is his son , 
consent of Sri Jagjiwan Ram cannot be assumed . As painted 
ont in George Fernandes case ( A . I. R . 1969 Supreme Court 
1201 at 1222 ). The law requires some concrete proof, direct 
or circumstantial, of consent , and not merely of knowledge 
and connivance and though the consent need not be directly 
nroved , the circumstances proved must point unerringly to 
the conclusion that the act was done with the consent of the 
candidate : No such circumstance has been established . 


38 . So far as booths at Sadokhar are concerned , the only 
oral evidence is that of P . W . 39 , with such support as it 
receives from the circumstance deposed to by P . W . 8 that 
he found that the voting was not going on at Sadokhar 
booths when he reached there . P . W . 39 , Ramasis Singh , de 
posed that he had gone to village Sadokhar a day prior to 
the date of poll to pay a visit to Ramsinghasan Singh , his 
relation , and had come to the place of polling at Sadokhar 
and found that at 12 . 30 P . M . ; Suresh Babu came there with 
his men and started driving away the voters from that place , 
and then those people of Suresh Babu casi all votes accord 
ing to their sweet -will. He is obviously a chance witness . He 
did not say in the examination - in - chief as to why he had 
gone . to village Sadokhar. He is the Mukhiya of Bhagwanpur 
Buxera Gram Panchayat and , therefore , it political person . 
But if he is to be believed , he returned to his village at 
4 PM only and thereafter cast his lot , which is an im . 
nrobable story . The only relationship that he claims with 
Ramsinghasan Singh is that his father s sister and Ramsingha 
can Singh s sister are married in the same family . He is, 
therefore , a chance witness and his presence at the place 
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was ruther improbabto Hc denied to have any special con have asked him to lodgo information about booth capture - - 
cern with any cand . date at the clection , but ho supports the nou a single polling agent has been exanined to support the 
entire case of Mahabir Paswan , not only as seguids tic Case or the petitioner . The only witness on the point is 
lucident of capture of Sadokhar booths , but wito regarding Grish Nuuin Mishra ( P . W . 12 ) , the President. District 
the propaganda of withdrawal of Mahabir Paswan and the Congress Comunitiec ( 1), who admittedly was very active in 
distribution of articles from the side of Jagjiwen Bubu . Ac thy clection compaign of the petitioner and is therefore , a 
cord ng to him , one of the votery , why was driven away highly partisan witness Fle claims to have passed through 
from the booth was Basudeo Ram , but though according to wo polling boothg of Susarum Parliamentary constituency , 
him , Basudeo Ram is alive , Basudev Rim nit s not been 00€ situats at Kurup and the other at Pahuri, on his way to 
examioed , and no explanation has been given for his non B kaciganj Parliamentary constituency on the date of poll. 
examination . Admittedly , he did not file any information Accordug to his story , he saw 5 to 1 persons, armed with 
betore any of the authorities regarding the incident, though rilles , standing outside the Karup booth and two peryong 
ho claims to have related the incident to his villagers and siainping ballot papers inside tho booth aud dropping them 
also to Mababir Paswan on the date of counting. His evi 20to the ballot box and they were all men of Jagjiwan Babu . 
denco does not impress me. No polling agent of Mahabir Ho further deposed that the polling agent of his cand dato 
J aswan , nor any voter at the aforesaid three booths at bud been driven out , and when ho coroplained to the Presid 
Sudokhar has been examined , though Schedulo VIII, which ing Ollicor, ho expressed his helplessness in the matter, and 
gives the particulars of corrupt practice of undue influctice further that he complained to the patrolling party and also 
at thesc and other boothy montioned in column 4 , names of to the Districk Magistrate , who was the Returning Officer , 
some of the persons on whom corrupt practice of undue on phone , Apart from the fact ihut he soil highly Interested 
influence was committed . The percentage of votes polled by wilness, the evidence of P . W . 12 in othorwise also unreliable, 
Jagjiwan Babu at booth Nos. 181 und 182 is 74 per cent and He plocccded in his cross -examination to give the names of 
65 per cent of the total votes polled , and is not al circum 32 original booths whose location , according to him , had 
stanco nuggestive of booth capturing. The percentage oſ been chonged on the elevonth hour due to the pressure 
votes polled by Sri Jagjiwan Ram out of the total votes at created lay Jagjiwan Habu aod tamed 29 , and thereafter said 
booth No. 180 is, no doubt, very high of 92 per cent, but that thosc 29 were not the booths which were changed , but 
in view of the unreliable nature of the oral evidence, I am the booths which were not changed . Admittedly , ho did not 
tiut prepared to hold that it has been proved beyon .I doubt flc any application in writing regarding the facts which ho 
that booth No. 180 was captured by Suresh Kumar and had seen . 19 the booth capturing is a serious matter and 
other workers and supporters of Jagjiwan Babu . Here again , P . M . 12 was a responsible official of the party which had · 
there is no evidence , direct or circumstantial, thit tha set up a candidate und was aggrieved , in the ordinary course , 
capture of booths was done with the consent of Jagjiwon he should have filed an application in writing . Nobody would 
Babu . I have already arrived at the conclusion that the alle Test content with a report on telephone to the District Magis 
gation of booth capturing in regard to these booths has not trutc . this witness claims to have done. Further, though 
been cstablished on tho basis of the evidence addnccd on he stared on oath that the men who were standing with 
hehalf of the petitioner alone. But beside Suresh Kumar , who mules outside the booth or were staraping the ballot papers 
has denied the allegation as R . W . 52 , the other witnessey , inside the hooth at Karup were the men of Jagjiwan Babu , 
namely , R .Ws. 2 , 4 , 6 , 15 and 25 have also denied the alle his evidence with regard to Pabari booth is also the same, 
gation . R . W .. 2 ind 6 were voters at Nad booth , R . W . 40 . he admitted in cross -oxamination that he did not know 
a poter at Nilu booth and R .Ws. 15 and 25 , wers voters at thair nimes 25 they were hired people from outside . This 
Sadokhar booth . Their evidence has been criticised , but I shows that he hua no compunction in drawing upon his 
do pot proposo to discuss their evidence. For , even if their imagination . He further maintained that tho Returning 
evidenco is excluded from consideration , the allegation of 

Officer was in collusion with Jagjiwan Babu , but admittedly 
booth cunturing cannot be held to have been proved . The Pre he did not file any application complaining about this col 
Riding Officers diaries ( Exts. A / 16 , A / 17 and A / 18 ) have also lusion of the Returning Officer before any superior autho 
been exhibited on behalf of the respondent No. 1 , and they 

rity , which shows that his story of collusion of the Returning 
show that the voting was peaceful But even if the Presiding Nicer is an after thought. Further , the election petition 
Officers diaries are kept out of consideration, the allegation does not contain any specific averment thot either the hooths 
cannot bc hold to have becn proved . and therefore I am not at Karup or at Pahari were captured . If this witnons had 
discussing at this stage these Presiding Officers diaries. 

actually seen those booths captured , it is unthinkable that 

he woull not have reported about it to Mahabir Paswan , 
BOOTH NOS. 38 AND 39 

As he 7181 Mahabir Paswan had consulted together and had 
39 . These two booth were situate in Middle School, 2016 together to the Rcturning Officer on the date of count 
Karup. The case of the petitioner rogarding the capture of 

ing to complain about the delay in counting. And if Girish 
these two booths rests on the result -sheet ( Ext. 2 ) and the 

Narain Mishra ( P . W . 12 ) bad mentioned about the capturo 
testimony of Girish Narain Mishra ( P . W . 12 ) . The result 

oť the booths at Karup and Pahari, it is unthinkable that 
sheet ( Fxt 2 ) shows that at polling stat :on No. 38, out of 

the ulection petitioner would not have made a specific avor 
the total 628 votes assigned to this booth ( vide the list of 

ment in the clection petition about the capture of the booths 
polling stations - Ext. B ), 570 votes were polled out of , 

at Karip and Pahari. The non -mention of the story of cap 
which two were rejected and respondent No . 1 , Jagjiwan 

ture of these booths iit Karup and Puhari in the election peti 
Ram polled 557 , that is to say , more than 97 per cent of tion is a strong circumstance showing that P . W . 12 did not 
the votes polled and the petitioner Mahabir Paswan got find these hooths- captured , as deposed to by him in Court , 
10 votcs , Sheongndan Paswan got no voto at all and the and that his story to that effect is an after thought P . W . 12 . 
other contesting candidates got the remaining one vote . So therefore is a completely unreliable witness. The allegation 
far as poiling station No . 39 is concerned , out of the 586 of capture of these two hooths cannot, therefore , he held 
votes assigned to it. 510 were polled, out of which two were to have been proved beyond doubt. 
rejected , respondent No . 1 Jagjiwan Ram got 480 . that is 

40 I should have mentioned that an bchalf of the res 
to say . moro than 94 per cent of the votes rolled , Mahabir 

pondent No. 1 , R . W . 33 was examined and he stated that 
Paswan got 24 and Shconandan Paswan got the remaining 

the polling at Karup was peaceful. But even assuming that 
4 . This abnormally high percentage of voting in favour of 
the respondent No. 1 and negligible number of votes polled 

his cvidence is completely unreliable , as contended by the 
by the other candidates of All Tydia Parties, namely , the 

lored counsel for the petitioner, ihc evidence adduced on 

lschall of the petitioner is not suflicicnt to prove beyond 
petitioner and Sheonandan Paswan , coupled with the absence 

doubt the capture of Karur and Pahari booths. The res 
of my cyplanation as to why at these two booths Sri Jacji 

rondent No 1 is, therefore, entitled to the benefits of doubt 
wan Ram got more than 90 per cent votes, whereas in the 

itt reynect of this instance of corrupt practice also . 
Chenarı Aysembly segment of the constituency, he hot less 
than 50 per cent of the votes rolled , is prima facie proof 

BOOTH NO . 40 
of booth capturing by the supporters of the respondent No. 1 . 
But as I have said earlier , this cannot be conclusive proof 41 This booth was located in village Pahari at Pahari 
heyond doubt of hooth capturing . There is no other reliable Primary School. The case of the petitioner regarding capture 
cvidence on the basis of which pr ma facie proof of booth of this looth tests on the tostimony of Girish Nurain Mishra 
capturing can he held to be proved hevond ronsonable ( P . W . 12 ) and the result -shcet (Ext. 2 ). The result- sheet 
doubt Not a single voter of there two booths has been (Ext 2 ) shows that out of the total 918 votes assigned to 
examined in support of the case of the netltioner , Though booth No. 40 ( vide Ext. B ), 731 votes were nolled , out of 
according to the evidence of P . W . 12. at least one nolling which 5 were rejected . Sri Jagjiwan Ram qot 573 , that is 10 
agent of Mahabir Paswan was pregont - P . W . 12 claims to say , 78 per cent of the votes, both Mahabir Paswan and 
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Sheonandan Paswan got 75 and 74 each respectively and the 
remaining 4 were polied by the other contesiing candidates. 
The inference of booth capturing arising from the heavy 
poiling in favour of Sri Jagjiwan Ram , if any , is weaker 
is the poiling was only 70 per cent and the lumber OL 
voles poiled by Mahabir Paswan and Sheonandan Paswan , 
though sinail, cannot be said to be neglig, ble . The evidence 
of P . W . 12 in respect of this booth is the same as in respect 
of the booth at Karup . For the reasons given by me, his 
evidence is completely unreliable . The respondent No . 1 
examined RW . 34 , who stated that the polling at Pahari 
booths was peaceful. His evidence may not inspire much 
confidence . But the evidence adduced on behalf of the peti 
tioner is not such as to justify a definite finding of captura 
of this booth , much less to prove the allegations beyond 
doubt . 


bas stated that his party President Ramji Singh had given 
qui appucaiions 10 the Polling officer and the Pres . ding 
Victi , Oul ine applications were not accepted . He staled that 
an iniorulalion was given to the Superintendeni of Police 
and the Distr . ct Magistrale aíso put they aid not listen to 
him . The explanation offered by Surendra Tiwary is tafsified 
by law cvicence of kamji Singh ( P . W .31), ior , he stated 
ital ine ula not file any application in writing before any 
authority in regaid to the incidení at booth No. 61 and 
inat ne did not think it necessary to lodge any information 
at the Pol ce Station as he had incorned the President of 
the District Congiess Committee and his candidate . The 
Disttict Congress President ( P . W . 12 ) , however , did not 
.dępose that any information regarding the incident ai 
Jehanabad booth had been given to him . Neither Girish 
Narain Mishra ( P . W . 12 ) nor the candidiale Mahabir Paswan 
" P . W . sla med to have filed any application before any 
.. . . ! . : . in . : the incident at booth No. 67 , Jehanabad : 
T igrivits i P . Ws. 30 and 32 therefore , does not 
inspire confidence . 


MOHANIA ASSEMBLY CONSTITUENCY SEGMENT 

Booth NO. 67 
Booth No. 67 

42 . Booth No. 67 of the Mohania Assembly constituency 
was located in the Primary School building at Jehanabad 
and the number of voters assigned to this booth was 633 
( vide the list of the polling stations Ext , B ) . As appears from 
the result - sheet ( Ext. 2 ), 604 votes were polled , out of which 

votes were rejected and of the remaining 600 votes, Sri 
Jagjiwon Ram polled 452, petitioner Mahabir Pasivan and 
Sheonandan Paswan 61 and 60 respectively , and the re 
maining 17 votes were polled by three other candidates to 
gether . Thus Sri Jagjiwan Ram polled 77 per cent of the 
total votes cast . 


45 . The icsiiinony of Haridwar Singh ( P . W . 3 ) also does 
not inspire confidence . P . Ws. 30 and 34 content thermselves 
will say ng that they saw Jagjiwan Babu having a talk with 
some persons bui P . W . 3 goes to the extent of saying that 
he actually heard Jagjiwan Babu giving order to drive away 
the voter s an ulud si ne 1 . Oih . It is highly improbable 
that a mature p lan lit . Jagjiwan Babu would give 
such air W PURUS. i illius admittedly , he is a member 
of the. ( 07916" ( i ) . . ons undi though he maintained that he 
was not interested in the clcction of any of the candidates 
at that election , his statement to that effect cannot be 
accepted at its face value , for, he claims to have informed 
Mahabir Paswan about the incident. P . W . 3 also cannot , 
therefore , be regarded as an independent " witness . 


43. The case , of the petitioner regarding the commission of 
.the corrupt practice of undue influence at this booth rests 
on the testimony of P .Ws 3 , 30 and 34 with such support 
as it receives from the result- sheet (Ext. 2 ) . Haridwar Singh 
( P . W . 3 ), a voter of booth No . 66 , which was situate in 
1kę wehanabad Middle School building, deposed that booth 

No . .67 was visible from booth No. 66 , where he had gone 
: ito cast his yote and that there was disturbance at booth 

No . 67 and he fourid Jagjiwan Babu sitting in a car saying 
that all the v is at buon No . 67 were Congress (1 ) voters 
and that they should be assaulted and driven away , and then 
the voters were driven away from booth No. 67, and one of 
them was Ramjee Singh . Surendra Tiwari ( P . W . 30 ) de 
posed that as a person who had worked for Mahabir Paswan 
ar the aforesaid élection , he had gone to various booths in 
cluding the booths located in the lehanahad Upper Primary 
School building numbered as booth No . 67 and that he saw 
Jagjiwan Babu arriving at the booth (in a car accompanied * 
by Munni Singh , a lawyer of Sasaram , that the polling agent 
of Jagjiwan Babu came out from inside the polling booth 
along with others and they had some talk with Jagjiwan 
Babu and, thereafter , some anti- social elements, armed with 
dandas , came to the place where he was assisting Ramji 
Singh in issuing identity slips to the voters and drove away 
the voters as also the persons issuing identity slips. 


46 . It is also remarkable that not a single witness , who 
was a voter at booth No , 67 , "has been cxamined to support 
The story of ibe volérs being driven away . tien iho Pong 

Agents of si.. . Tasit . who according 10P. W .30 , 
Anitteuly , u . 1 : . Hi, hic vi been examined io support 
ibis story . 1 ... . .. ! : . . . 1 i Sri Jagjiwan Ram polled 
77 per cent of the total votes cast is not such as to make 
th : evidence of these witriesses acceptable . Mahabir Paswan 
and Shconandan Paswan obta .ned 60 and 61 votes , iespec 
* Lively , which cannot be said to be negligible . The allegation 
regarding the corrupt practice of undue influence ar Jehanabad 
booth No. 67, therefore , cannot be held ið have been 

established , inuch less established beyond doubt, even if there 
, - dere no evidence to the contrary . 


44. Ramji Singh ( P . W . - 34 ) supports the story told 
.by Surendra Tiwari. He was a voter at booth No. 
16 and was admittedly working for Afahabir Paswan in the 
said election . P .Ws. 30 and 34 are named in Schedule IX 
as the persons who were the victims of undue influence at 
booth No. 67 and Respondent No . 1 and Munni Singh , 
Advocate , are named as the persons who committed the 
corrupt practice . But Ramji Smit - 1161 S ::! Crea Tiwary are 
admittedly partisan witnesses !" " c . ( siduria must neces 
sarily be subjected to strict lilli ;". Bon 111 . 5 witnesses 
are witnesses not only to the commiss on of corrupt practice 
of undue influence - but also to the propaganda of withdrawal 
of the candidature of Mahabir Paswan and distribution of 
artiüles to voters from the side of Jagjiwan Babu . P . W . 30 
admitted that - lathi force had been deployed at each of 
the polling booths visited by him and , according to him , 
the peoplc . who scared away the voter , .carried only dandas . 
There is no ev dence that they were present in overwhel. 
ming strength . lo these circumstances, the story that the 
people wielding dapdas to drive away the voters seems to 
tom improbable . Further, no contomporaneons document, in 
which the allegation of corrupt practice of undus influcnci. 
was made , has been produced : Since both Surendra Tivary and 
" Ramii Singh were active workers of Mahabir Paswan one 
would expect them to file complaint before the Election Autho . 
rities as atso before the authorities sacharge of law and order , 
Surendra Tiwary has attempted to give an explanation . He 


47. In this case there is evidence to the contrary . Sri 
Jagjiwan Ram ( P . W .65.) specifically denied the allegation 
Levelied against him and maintained that he did not move 
( ut of Sasarams Inspection Bungalow on the date of the 
rol . He is a highly “ partisan witness and as he did not 
categorically state in the written statement that he remained 
at Saran Inspection . Bungalow throughout the day on the 
date of poll, his evidence may not be accepted at its face 
value . But n view of the unreliable nature of the testimony 
of the witnesses for the petitioner , it is difficult to hold 
that his evidence is false . The Presiding Officers diary 
(Ext.A18 ) also disproves the story of commission of the 
231! ipt practice of undue infiuence , because if it is accepted 
on its face value , there was no incident of intimidation of 
voters or other persons ( vide entries at page 19 of the 
diary ) . The diary has beon criticised as not representing the 
true state of affairs , but even if the diary is left out of 
Accorint, in view of the unsatisfactory nature of the evidence 
aduced on behalf of the petitioner , the allegation of corrupt 
practice of undue influence at booth No. 67 Jehanabad 
must be hold not to have been proved beyond doubt. 


Booth No . 134 


48. This booth was located at the Prinary School. Barej 
And th total number of voters assigned to this booth was 
904 (virto the list of poline stations Ext. B ) . Out of the 480 , 
voter which were cast at this hooth , Ą were rejected . Jagjiwan 
Bal gat 391, the petitioner 40 , Sheo Nandan Paswan 39 
and the remaining 5 voters went to another candidate . - The 
.: 75€ of the petitioner rests on the testimony of P .Ws. 16 . 17 , 
and 33 " and the support that their evidence receives from 
the high percentage of polling in favouk Of Jagjiwan Babu . 
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4y . Naukhu Yadav ( P . W . 10 ) came cu lave Hudbud quruugh of 11 persons are mentioned in column 9 against this booth 
balley Duvin and to have se 11 a Calin dy Winert vi and booth Nos . 112 , 113 and 134 as the victims of tho 
Jagjiwa Babu at the Out and 10 uave calu we WOINTS undue influence, not a single person , much less any of the 
UL 481Wan Bavu talking by tho VOLLIS Süvula ve dr.scu persons named in column 9 of Schedule IX , has been exa 
away Sney Were Young in luvour OI 104 Louis ( 1 mined in support of the allegat.on of obstruction to voter 
candidate , Suyam Nuran audy ( P . W : 17 ) who , us already at this booth on this point. The respondent No. 1 (RW . 65 ) 
scared, cuinta lube lachute Or he election wildpalen Ol has denied this allegation and as already stated above, ho 
me congress ( 1 ) Comunitice in tour Assewbiy Ostuencies has stated to the effect that on the date of poll, he was 
ncluding Moham19 , Saled that he hud gone vurdj booth ad all along at Sasaran Jospection Bungalow , RW . 18 stated 
seen a car cari ying Jagjiwa Babu slandiay at that bUQUI that the voting at this booth way peaceful and the Presiding 
and the voters being driven away . He iuriber deposcu Offlcer s diary (Ext. A (11) also shows that the voting was 
that he found his poviny agent wecping and 4 10 5 persons, peaceful. 
who were the workers of Jagjiwan Babu , surrounding the 
bouch . Shyam Sunder Gupta ( P . W . 33 ) , a restuent oi 53 . Thç petitioner relics solely on the result-sheet (Ext.2 ) 
Darhwa and the President of the Congress (1 ) Connittee 

which gives the total number of voleg cast and the number 
of hs Block , deposed that after casting his vole , he went of votes secured by the individual candidate . The result 
1o Barej booth and saw Jagjiwan Babu arrive where in a sheet ( Ext. 2 ) shows thut the total number of yoteg cast was 
car . He further deposed that he saw 2 O 4 workers tulking 380 , out of which 5 were rojected , Sri Jagjiwan Rum got 
to Jaguwan Babu and shortly thereutter Jagjiwan Babu 248, the petitioner 50 , Sheonandan Paswan 59 and the remain 
drove away his car and met Shyam Narain Pandey inerc , ing 18 votes were polled by the other candidates put to 

gether. Thus, out of the total number of votos, Sri Jagjiwan 
50 . As is clear , none of theso witnesses aro voters of Ram got 65 per cent, the petitioner about 13 per cent 
Barej booth . P . Ws. 17 and 33 are the workers of the and Sri Sheonandan Paswan about 15 per cent, and the 
petiſioner . Therefore , their cvidence has to be scrutinised percentage of votes cast was a slightly more than 58 por 
very strictly . According to tho particulars of the incident at cent of the total votes . No inference of obstruction of voters 
Barej, mentioned in Schedule to the petition , at loast three or of booth capturing can be drawn from these figures . 
persons were the victims of the upduo inuence and among The fpstance of corrupt practice of under influance is also 
them is Shyam Narain Pandoy . Admittedly , Sri Pandey was no ! proved. 
not 4 votor and nothing was done to him . The averment, 
BO far as it relates to him , stands falsified by his evidence . 

Booth No. 88 
The other persons mentioned aro the petitioner ( P . W . 1 ) and 

33. This polling station was located in the Co -operative 
Bhoodan Singh . Bhoodan Singh bas not been examined and 
the petitionor ( P . W . 1) admitted in his cross -examination 

Godown , Ahinaura and the number of votes assigned to this 

booth was 1001 ( vide Ext. B ) . The case of the petitioner 
that he was not an eye -witnosg to any incident of booth 

rests on tho testimony of P . W . 17 and figures of polling at 
capturing except those at Pusauli and Panjrno, Not a single 

this booth contained in the result-shcet (Ext. 2 ). Shyam 
document has been produced which would show that Shyani 

Narain Pandey ( P . W . 17 ) , who , as I have already statod , 
Narain Pandey had made any complaint beforo the election 

claimed to be incharge of the clection campaign of the 
authoritice or the authorities incharge of law and order . " 

petitioner in four Assembly constituencies , including Mohanin 
Ho claimed to havo complained the authorities and the 
authorities, according to him , expressed their helplessness 

Assembly constituency , doposed that on the date of poll, 

he had come to the Ahinaura booth and found that thero 
saying that votes had already been cast. If this was truc, 

was no voler at the booth and that 10 persons had surrounded 
he must havo filed an application in writing to the superior 

the booth and all the votes had been polled . He claimod 
authorities . Non - production of any document regarding any 

to have reached the booth at 3 . P . M . Apart from the fact 
compla pt mado by P . W . 17 strongly suggests that he mado 

that he is a highly partisan witness , his cvidence is otherwise 
no such complaint in writing and if he did not make any 
such complaint, it is 

also unreliable . He made the incredible statement that he had 
difficult to believo that he witnessed 

been appointed election agent of Mahabir Paswan by the 
any Act of corrupt practice of unclue influence. P . W .33 

petitioner on the prescribed form but only for four Assembly 
candidly Admitted that he did not file any complaint. This 

constituencies. It is well known that only one election agent 
circumstance makes it extremely unsafe to accept the evi 

can be appointed by a candidate for the entirc Parliamentary 
dence of these partisan and chance witnesses. Their cyidenco 

constituency. Further , if he is to be bolieved , all the votos 
is also very vaguc except as regards the presence of Jagjiwen 

had already been polled when hc reached the booth . In this 
Babu . P . W . 16 also is a chance witness and his evidence is 

circunstance why should the people continue to surround 
equally vague. No worker of Jagjiwan Babu 18 named by 

the booth ? According to the rosult -sheet ( Ext. 2 ), 330 votes 
him . It is not possible to act upon such a vague testimony. 

Here cast at th s houth , out of which 5 were rejected , Sri 

Jagjiwan Ram got 430 , the petitioner got 27, Shri Sheonadan 
31. Though two persons, Ram Shanker Singh and Laxman 

Paswan got 62 and the remaining valid votes pollcd went 
Singh are clearly named in Schedule IX of the petition 88 

to two other candidates. Thus, a little over 52 per cent of 
the persons who committed the corrupt practice, none of 

the total votes were rolled and Sri Jagjiwan Ram got a 
these witnesses named them , Not a single voter of Barej 

little more than 81 per cent. The number of voter polled by 
booth has been examined to support the allegation . The 

Sheonandan Paswan cannot be paid to be negligible as he 
votes polled by the petitioner at Baroj booth was ncurly ten 
per cent and though Jagjiwan Babu polled much larger 

secured more than 14 percent of the votes pollcd. Though 

the votes polled by Sri Jagjiwan Ram form a very high 
number of votes , it cannot be said that the votes rolled by 

percentage of the votes polled , but it is not so high a 
the petitioner and Sheonandan Paswan wore negligible . The 
votes polled in favour of Jagjivan Babu aro not so large at to 

by itself to raise a presumption of booth capturing. As the 
raise any presunption of booth capturing. Thus , oven if 

oral cvidence on this point is virtually nil, the allegation 
we leave out of account the evidence of R .Ws. 11 and 12 

of capture of this booth by the workers of Jagjiwan Babu 
and the respondent No. 1 himself and the Prosiding Officer s 

at this instance cannot be said to have been established , 
diary (Ext, A / 15) which negative any incident at Baroj, the 

much less heyond doubt . 
evidence is not sufficient to prove, much less beyond 

53A . This is the conclusion on thc rchutted evidence of. 
doubt, the commission of any cortlipt practice at this booth . 
Thus , this instance of corrupt practice has also not beco 

the petitioner . But as a matter of fact, ito voters of Ahinaura 
proved beyond doubt, 

hooth deposed as R . W . 8 and R . W . 16 and they specifically 

stated that the voting was peaceful. Therefore , commission 
Booth No. 95 . 

of the corrupt practice of undue influence at this booth also 

must he held to be not proved , 
52 . This polling station was located in the Primary 
School, Dasauti and the number of votors assigned to this 

CHAINPUR ASSEMBLY CONSTITUENCY SEGMENT 
booth was 647 (vide thc list of polling stations Ext, B ) . 
According to the averments in paragraph 24 of the clection 

Broth No. 40 
petition read with Schedule TX to the petition , the Dasauti 
booth was onc of the booths where respondent No. 1 had 

54 . This booth was located at Primary School, Barari 
gono and made arrengernents for obstructing the voters and the total number of voters assigned to this both was 
from casting their votes with the help of the officials and 831 ( vido Ext. B , the list of rolling stations) ( the figure 
hired Goondas and lathials and the votere were so obstructed . " 1317 after 1323 in Ext. Bis obviously A mistake for the 
Though in Schedule TX to the election petition , the names figure 1377 ) . Though this booth is mentioned as one of the 
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booths which were captured by the respondent No. 1 or his 1 or us containcd in Annexure 5. Though ho could not 
men , do particulars of the corrupt practice in the shape of be expected to give the number of ballot papers , one would 
persons who committed the corrupt practice and on wbom certainly except the number of the polling booths at which 
it was committed or the time at which it was committed such ballot papers were found to given P . W . I also admitted 
have been mentioned , nor any oral evidence has been addu that no report in writing was submitted to him by 
ced , Thc petitioner relied only on the circumstantial evi tre counting agent. The evidence of Girish Narain Mishra 
dence of the figures of polling contained in thợ result-sheet ( P . W . 12 ), the President of the District Congress Committee 
( Ext. 2 ) . The result sheet ( Ext. 2 ) shows that out of tbe ( 1 ) , Rohtas io cqually vague and general being on the same 
total votes oí 831, 680 were polled , out of which one was lines as that of P . W . 1. That the petitioner was not scrious 
rejected, and out of the 679 valid votes , Sri Jagjiwan Ram got about this allegation is clear from the fact that no appli 
673 , the petitioner as well as Sbconandan Paswan got nil cation for inspection and scrutiny of ballot papers was filed 
and the remaining 6 were polled by two other candidatcs on behalf of the petitioner. Without any inspection or 
togethes . This abnormal percentage of votes polled and secur Scrutiny, it is almost impossible to prove the charge of ille 
ed by Sri Jagdiwan Ram would raise a presumption that the Sality in counting beyond doubt, 
booth was captured by the supportery or workers of Jagjiwan 
Babu in the interest of the said tespondent , but as 58 . R .W5 a wounting agent of Jagjiwan Babu, denied the 
completo absence of particulars and the oral evidence on this allegation or illegality in the counting and asserted that the 
point would inevitably cause prejudice to the respondent counting was donc correctly . But even without his eyi 
No. 1, who adduced no evidence regarding tho corrupt practice 

denco , the allogation of illegality in counting cannot be 
at this booth , I can not come to the conclusion that the held to have been substantiated . As it has not been cstablish 
commission of corrupt practice of undue influanco at this 

ed that any illegality in counting wag committed, the ques 
booth has been proved . Of course , there is no evidence that tion of the rosult of thç election having been materially 
the corrupt practice was committed with the consent of affected does not arise . Issuc Nos. 9 and 10 must, there 
Jagjiwan Babu . 

fore , be answered in the negative and against the election 

pctitioner . 
55 . Thus, none of the instances of the corrupt practice 
of undue influenco , alleged and rolied upon by the cloction 

Ingue No . 11 
petii.oner , has been proved beyond doubt. Igale No . 8 
must , therefore , be answered in the negative and against 

59. The decision of this issue involves the determination 
the election petitioner . 

of two questions - (i ) whether there was any non - compliance 

wiſh the provisions of the Constitution or of the Act or of 
Issue Nos . 9 and 10 

any Rules or Orders made under the Act, and (ii ) whether 

thç aforesaid non -compliance , if any , materially affected 
56 . These two issuce are inter - connected and indeed Issue 

the result of the election , Shri Sharma, the learned counsel 
No . 10 is the specific instance of illegality in counting and 

for the petitioner , was unable to point out any non -comp 
scrutiny of ballot papers . They are , therefore , taken up to 

Jianco with the provisions of thọ Constitution. So far as 
gether. According to the averment in the election petition 

non - complianco of the provisions of the Act is concerned , 
on this point, tho counting of the votes, which was schedul 

it is urged that there was non -compliance with the pro 
cd to being from 8 A . M . OD 7 - 1 - 1980 , commenced only at 

visions of section 25 of the Act and tho Rules and Ordors 
12 A . M . because of non arrival of ballot boxes of the 

made under the Act and of directions issued by the Election 
Chcouri and Ramgarh Assembly Constituencies till 11 A . M . 

Commission in exercise of its general powers of superin 
The counting dono was not fair and impartial; more than 

tendence of conduct of election conferred upon it by Article 
50 ,000 ballot papers counted as valid votos in favour of 

324 of the Constitution . Section 25 of the Act rung thus : 
respondent No. 1 . did not bear the seal of the polling sta 
tions nor signature of the Presiding Officers . There is tho 

" 25. Provision of polling stations for constitucncies 
ovidence of P .Wo. 11 And 12 that counting of the ballot 
papers did not begin till 11 A . M . becauso the ballot papers 

The district election officer shall, with the previous 
of the Chenari and Ramgarh Assembly Constituencies were 

approval of the Election Commission , provide a 
not received till then . But there is no evidence regarding tam 

sufficient number of poling stations for every con 
pering of the ballot boxes of, these two Assembly constituen 

stituency the whole or greater part of which lies 

within his jurisdiction , and shall publisb , in such 
cics . The only specific allcgation of illegality is the improper 
acceptance of 50, 000 unsigned and unscaled ballot papera in 

manner as the Election Commission may diroct , 
favour of respondent No. 1 . 

a list showing the polling stations so provided and 
the polling areas or groups of voters for which they 

have respectively been providod ." 
57 . The only evidence on this point to which rộference has 
been made in the course of argument is that of P . W . 1, P . W . 
12 and of R . W . S . P . * . 1 , the petitioner merely stated that 

It is urged that after the District Eloction Officer , that is to 

say , the District Magistrate , Rohtas, who will also the Returi 
about 50 ,000 ballot papers, which peither contained the signa 

ing Officer , had with the previous approval of the Election 
ture of the Presiding Officer, nor the scal of the booth , wore 

Commission published the lists showing the polling stations 
cougtod as valld votes in favour of Sri Jagjiwan Ram ingpilc 

and the places where they were locatod , at the instance of 
of the objection raised hy the counting agents and claimed that 

Sri Jagjiwan Ram , the District Election Officer changed the 
he had filed a petition before tho Returning Officer pointing 
out the aforcsaid illegalities in counting, which he claimed to 

location of 32 polling stations hardly a few days before the 

date of actual poll and that respondent No . 1, Sri Jagjiwan 
have annexed to the election petition . No such petition has 

Ram , had got the change in the location of the booths made . 
been formally proved and exhibited . The petition annexed , to 

to make it convenient for him to capture the said hooths . It 
which reference has been made, is Annexure 5 , a petition to 

is also alleged thut the fact of change of the polling station 
the District Election Oficer filed by the petitioner so far as the 

Wis not published among the electors as required by law 
counting is concerned which morely states about the late 

and the petitionor received information regarding the 
arrival of the hallot boxes from Ramgarh and Chenari con 

change 

only op 10 - 1 - 1980 after the election . It was alleged that the 
stituencies and alleges that several ballot papers did not bear 

letter containing , the information was sent to the home ad 
the signature of the Presiding Officer. Even the number 30 , 000 dress of the petitioner though he had election camp offiec at 
mentioned in the election petition is not mentioned in the Sasarata . The aforesaid allegations are contained in 
potition 

para 
given to the District Election Officer , Rohtas. The graph 12 of the cloction petition . A copy of the 
allegation that the ballot papers did not contain the scal of 

letter 

( Annexure 1 ) along with the list of polling stations ( Annexure 
the booths is completely absent. Even if the filing of Anne 1 / A ) has been annexed to the clection petition . No discui 
xure 5 be deemed to have been admitted , because it has not mentary evidence which would establish the 
been taken specifically denied in the written statement that 

change of 

boothies has been brought on the record . It was, however , 
such a petition was filled by the election petitioner, it does contended on hehalf of the petitioner that the averment in 
not assist the petitioner in proving his case of illegallty paragraph 12 of the election petition that the location of 
In counting. The allegation regarding the improper accoptance 32 hooths was changed 
of 50 , 000 votes is completely vague and general and 10 ro 

was not specifically donicd in the 

written statement and therefore , it must be deemed to have 
liance can be placed on the allegation as deposed to by P . W . beon admitted in his writton statement, respondent No . 1 
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that the change of ine bootlis was made at the instance of Jag 
jiwan babi . donesure 1 recites that the change of booths 
was liacic becare of inw. case in the number of voters after 
final publication or the electoral roll. That the change in 
the location of booths was malafide has not, therefore , been 
established . 


said that the allegation that respondent No . 1 got the loca 
tion of 32 polling stations change with the help of the Dis 
trict Magistrate to suit his convenience with the purpose to 
obtain bogus votes was incorrect, that he has it thin : 1. do 
with the minor changes made by Rs. 1 :: :7! ( ) ter vith 
the approval of the Election Commi100 in the location of 
some of the booths as alleged by the petitioner . Respondent 
No. 1 also alleged that change were made due to increase ifi 
the number of electors after the finalisation of the electoral 
roll and the changes made were duly published in accordance 
with law . Annexure 1 / A to the election petition , which is 
alleged to contains the list of polling stations the location of 
which was changed , contains two lists ; one containing six 
columns headed respectively (i) number of the polling station , 
(ii ) place of the polling station , ( iii) building in which the 
polling station is located , ( iv ) number of police station , (v ) 
village and ( vi ) serial number of voters . The other list 
which contains the number of only one polling station of 
Chainpur Assembly Constituency Polling Station No. 20 con 
tains columns 1 to 4 , which are headed (i) number of pol 
ling station , ( ii ) place where the polling station was formerly 
located , ( iii) amended place of lic polling sil10 ,7, and ( iv ) 
place where the polling station would he established . It would 
tbus prima facie appear that the location of only one booth 
has been changed which is in the second list and the location 
of 31 boaths was not changed . But I will assume for the 
purpose of this case that it has been established that the loca 
tion of 32 booths was changed . 


60 . It is not disputed that the duty of the District Election 
Officer to provide sufficient number of polling station which 
necessarily carries with it the power to determine the loca 
tion of the booths, car le famed foji time to time and 
the District Election ( : 12 : change in : location of the 
. booths provided the chaiN k i .!:. previous appro 
val of the Election Commission and is duly published . No 
contravention of the provision of section 25 of the Act is ostab . 
lished , therefore , merely by the change in the location of the 
booths. The contravention can only be established if it is 
proved that the changes were made without the previous ap 
proval of the Election Commission of that they were not pub 
lished in such manner as the Election Commission may direct 
or that the change was malafide . It is not disputed that the 
onus of proving the contravention lies on the election peti 
tioner . There is no specific averment in the petition that the 

change was made without the previous approval of the Elec 
· tion Commission . The letter (Annexure 1 ) to the election peti 
tion recites that the partial change in the list of booths was 
made with the prior approval of the Eleotion Commission . 
The election petition also does not assert that the prior ap 
proval of the Election Commission for the change of booths had 
not been obtained and though P . W . 12 makes such a state 
ment , I need not discuss that because the learned counsel for 
the petitioner did not argue that the previous approval. of 
the Election Commission to the change had not been ob 
tained . The plea of the order of change of the booths be 
ing malafide, assuring that it is raised in the election peti 
tion ," has not been established . 


Shri Sharma has, trowever , strongly contended that the 
change in the location of booths was not duly published . 
He drew by attention to the Instructions contained in para 
graphs 11 , 12 and 13 of the Handbook fo . Returning Offi 
cers issued by the Election Commission of india , 1979 Fui 
tion . Paragraph 11 of the Instructions qui:t s tilat ovi 
fication irr the list of polling stations should be reported 
to the Commission for approval and after the lists are ap 
proved , request for change should be considered only when 
there are overriding considerations of public convenience . 
Instructions in paragraph 12 are to the effect that changes 
to be made should be referred to the Commission for prior 
approval and should be fully publicised and all the contest 
ing candidates and political parties should be informed in 
writing Instructious contained in paragraph 13 requires 
that three copies of list of poling stations for the constitu 
ency should be supplied , free of cos , to the contesting can 
didates and copies should be made available for sale at the 
price fixed . It is clear that the provision regarding supply 
of copies is with regard to the list of polling stations and 
not the ſ ist of polling stations in respect of which there 
has been a change . it is not disputed that the prior ap 
proval of the Election Commission had been obtained for 
the change . There is no evidence that it had not been 
publicised . , The only evidence is to the effect that the letter 
informing Mahabir Paswan , the Petitioner, about the change 
was sent to his home address and he could not know of the 
change in time. The letter Annexure 1 ) is dated 1 - 1 - 1980 
is not disputed . The date of poll was 6 - 1 - 1980 . Admittedly , 
the letter ( Annexure . 1 ) was sent to his home address Bajit 
pur, P . S . Poonppon , in the district of Patna . In the ordi 
nary course , the letter (Annexure 1 ) should have been 
received in Poonpoon in his home by the 4th or 5th January 
1980, if it was posted on the 2nd January , 1980 . Though 
Mahabir Paswan ( P . W . 1 ) states that he received the letter 
only after the poll, he does not state when this letter was 
actually delivered at bis home. He admittedly got that 
letter and that letter should have been produced in support 
of his evidence that he received the same after the declara 
tion of the result. He has not given , any explanation for 
the non - duction of ihat lettem . Adverse inference may 
be d :aw ?? fi is the non -production of the said letter and , in 
my opinion , it should be held that he fetter ( Annexure 1 ) 
!suched his villige home by the 4th or 5th January, 1980 . 
Friher , though in his examination in - Chief the petitioner 
( P . W . 1 ) deposed that he did not know about the change, 
in cross- examination he admitted that Sheo Stankar Dwivedi 
had told him about the change a day or two prior to the 
date of poll. Therefore , on the evidence of the petitioner he 
knew about the change of the location of the booths prior 
to the date of the poll, though not officially . No evidence 
has been adduced on behalf of the respondent No . 1 that he 
was informed in writing about the change in the location of 
the booths. On the evidence on record , I think the probabih 
ties are that information in writing about the change in 
location of booths did not reach the petitioner , prior to the 
ooting and I will proceed on that footing . To that extent it 
may be held that the change in the location of the booths 
vog not nublished in the manner directed hy she Election 
Commission , and there was thus a contravention of the 
provision of section 25 of th : Act. 


61. Though the election petitioner ( P . W . . 1), P .W . 2 , 
P . W . 12 and P . W . 19 deposed that the location of the booths 
had been changed at the instance of Sri Jagjiwan Ram , none 
of that evidence is admissible , or at least the evidence is not 
reliable P . W . 1 deposed that he got that information from 
Sheo Shankar Dwivedi (P . W . 2 ) and P . W . 2 deposed that 
this information regarding the change at the instance of 
Sri Jagjiwan Ram had been brought to him by Prem Kumar 
Shahabadi •and Ali Hussain . Later on he maintained that 
some workers of Sri Jagjiwan Ram had told him so . Prem 
Kumar Shahabadi has not been examined . Ali Hussain 

P . W . 11 ) did not depose to this fact . The evidence of 
P . W . 1 and P . W . 2 to the effect thật Jagjivan Babu had got 
the location of the booths changed is completely hearsay 
and inadmissible . P . W . 12 deposed that Jagjiwan Bahı had 
got the location of the fooths changed by influencin , the 
Returning Officer , but his is a bald assortion , Hc rives not 
say that he learnt that from Sri Jagjiwan Ram . His evidence 
on the point is completely unreliable . P . W . 19 merely 
stated that he had heard that the location of booths had 
been changed . Apart from being hearsay, he does not even 
say that it was changed at the instance of Jagjiwan Babu . 
It must, therefore, he held that it has not been established 


63. To succeed on this ground of contravention , the 
petitioner must prove not only contravention , but also that 
the result of the election was materially affected by this 
non - compliance or contmvontion . No evidence has been led 
on this point. It must . therefore . be held that it has riot 
heen established that the result of the election was -materially 
affected hy the non -compliance of the provision of section 
25 of the Act. 


64 . It is next contended on behalf of their retitioner, that 
in the conduct of the election there was non- compliance with 
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particular booth or lobelievable number of votes cast in any 
Hour of the polling hours. No contravention of the provisions 
of puſagruph 5 of the direcțion has, therefore , been made 
QUIT . 


(974 LIT 3 (111 ) 

ATT 1 799 : 
- - - - - - - - - - - 
the instructions to the Presidiny Officers of the various 
polling station issued by tbe Election Comission regarding 
the maintenance of the Presiding Officer s diaries. It is com 
mon ground that tho instructiung issued 10 the Presiding 
Ollcers by the Election Commission required them to main 
tain and fill up ibę Prosiding Oilcer s diaries containing 
particulars mentioned in the insiructions and the Picsiding 
Officer s diaries are to be forwarded to the Returning Officer, 
Instruction Nos . 60 and 69 cf the Handbook of the Presiding 
Oficers may be refcried to in this connection , I will assume 
for the purpose of this case that the non -compliance with 
Lbese instructions also falls within section 100 ( d ) ( iv ) of 
the Act, and that if the non -compliance with these instruc 
tions materialiy affected the result of the election , the election 
may be declared void on that ground. The diarice of the 
Presiding Officers of polling station Nos. 18 and 117 (Exts . 
1 and 1 / b ) ase yirtually blunk and were not signed by the 
Presiding Oficer . All columns except columns 1 to 5 and 9 
of Ext. 1 und all columns except columny 1 to 6 of Ext. 1 / b 
are blank .. The Presiding Ollicer s diary of buoth No. 134 
(Ext. 1 / i) of Bhabhua Assembly Constituency segment has 
not been signed by the Presiding Officer and several 
colu : 11 are blank , but cert.un columns including the column 
prescribed for recording the number of votes cast, i. c ., 
column 17 have been filled up. The Presiding Officer s diary 
at houth No. 153 of Bhabua Assembly Constitucncy ( Ext . 
1 /k ) also does not bear the signature of the Presiding 
Officer and all its coloumos after column 5 are blauk . There 
arc other defects or omissions in other Presiding Officer s 
diaries . But in view of the conclusivin at which I have ar 
rived , it is not necessary to burden the judgement with 
cnumcration of thorc defects. The non - compliance of the 
instructions regarding filling up of the Presiding Officer s 
diaries would invalidate the election only if it is proved that 
the non - compliance has affected the result of the election . 

Shri Sharma, the learned counsel for the petitioner , WAS 
unable to point out how the failure to fill up the Presiding 
Officer s diaries matcrially affected the result of the election . 
It must , therefore , be held that the result of the election was 
not materially affected by non - compliance of the instructions 
relating to the Presiding Oflicer s diary which has to he 
filled up at the tinie of or immediately after the poll and 
which contains record of events regarding the poll . In tho 
election petition it is alleged that th : Presiding Officer of 
various booths, detailed in paragraph 30 thereof, did not 
submit an account to the Returning Officer Trentioning the 
numler of ballot boxeş received by him and the number of 
ballot boxes used at ihe rollint station . There is no evi 
dence that the Presiding Officer did not report to the Return 
ing Officer the audiber of hullet hores received by him . 
There is no columu in the Presidine Officer s diary which 
requires him to mention the number of ballot boxer received 
by him . So far ag the omission to submit an account of the 
number of ballot boxes used at the polling station hy the 
Presiding Officer, that has to he mentioned in column 6 of 
the diary , and colunin 5 of various Presiding Oncer s diaries 
is undoubtedly not filled in and there has been a failure to 
comply with the instructing to that extent. Bur hero anain 
the learned counsel for thr netitioner was inable to show 
how this omision had : flecteil the result of the election . 

66 . It is next contended that the Returning Officer failed 
to comply with the directions of the Election Commissloa 
forwarded under circular No . 64 of 1979 dated 28 -11- 1979 
of the Election Commission logued under the signature of its 
Under Secretary . The contravention alleged is of the pro 
visions of the directions contained in paragraphs 5 and 6 
of the direction . In paraglioh 5 , the Retiuning Officer is 
directed to scrutinise the ballot paper accounts and the Pic 
siding Officm s diary in respect of cach rolling booth im 
mediately on the deposit, and if finds an unusual and ab 
normal percentage of voting, at a particular rolling houth 
or Unbelievable number of votes cast in any hour of the 
polling hours , Os receive a subsequent report about the 
irregular or mal- practice at the election made by the Pre 
siding Oliccr , the Returning Officer is directed to report the 
matter to the Chief Fleictoral Orcer and the Election Com 
mission for the decision of the Commision and is required 
not to open the ballot boxes of those polling booths. Admit 
tedly . there is no report by the Presidilir Officer and the 
learned counsel for the petitioner was enable to point quit 
that there is an abnormal percentage of polling at any 


67. The provisiony of paragraph 6 of the direction which 
lso are said to have been contravened are that if the Re . 
tuning Officer notices unconimon features in respect of any 
polling bouth like appreciable number, namely , 5 Ni cent 
or 10 per cent of the ballot papers of those looths not con 
tuining the signature of the Presidiny Oflicer or the distin 
guishing mark of that polling booth , he shall report the 
matter to the Election Commission and the Chief Electoral 
Officer and not declare the result of the clection in that con 
stituency till the orders of the Election Commission ute 
communicated to him . It has not been proved that 5 per 
cent or 10 per cent of bellot papers taken out of the ballot 
toxes used at any polljog booth did not contain the signature 
of the Presiding Officer or the distinguishing mark of that 
polling booch . lt, however, appears from the result sheet 
that a very high percentage of the total vote s cost were cast 
in favour of the respondent No. 1 , the number of the boothy 
and the numher of yores polled by respondent No. 1 and 
the petitioner are menrioned in Annexura 7 to the election 
pictition , and the figures of votes polled . viven therein , it is 
not disputed . tally with the figurez contained in the result 
shicct ( Ext, 2 ). It appears from the result-sheet ( Ext . 2 ) that 
at booth Nos. 32 to 37 , 38, 103 , 148 and 149 of Ramgarh 
Assemhly Constituency , honth Nos. 40 , 97 , 99 , 44 , and 119 
of Chainpur Assembly , Constitnancy and booth Nos . 4 , 38 , 
39, 43, 67 , 76 , 89 , 100 , 114 ; 115: 135; 177 ; 178 and 182 
of Cbenari Assembly Constituency , the vote nolled by res 
pondent No. 1 were 95 per cent or more , yoing up in one 
constituency to 99 rer cent of the total votes potled and 
the votes both of the petitioner and Sheonandan Paswan , 
who are candidates of recognised All India Paties , were 
almost negligible . This is certainly a uncommon fcature 
within the meaning of the expression as lised in paragioph 6 
of the instructions uforesaid , for , the directions were issucd 
with a view to eradicate the evil of booth capturing, and this 
kind of voting raises A auspicion of broth capturing as íg 
recognised by the Election Commission itself and its sub 
sequent directions issued under Circular letter No . 64 of 
1980 duted Sth May , 1980 . There has, therefore , been ron 
compliance with the directions , for , it is no disputed that no 
such report wils made by the Returning Officer and he dec 
lared the result of the election after taking into account the 
votes polled at the foresaid nofling stations also . This 
failure amounts to a nun - compliance with the provisions of 
section 66 of the Act which requires the Returning Officer 
to declare the result after the counting in the absence of the 
direction of the Election Commission to the contrary . By 
necessary implication section 66 prohibits the Rehirning 
Olhcur from declaring the result when there are directions of 
the Election Commission to the contrary . 


67A . However, it is not enough for the petitioner to show 
that there has heen a non -compliance with the previsions of 
section 66 of the Act . It must furthe - bc established tbat it 
has materially affected the result of the election . The onus 
to prove that the non - compliance materially offected the 
result of the election is cicrrly upon the clection petitioner , 
Now , the directions merely stated that the declaration of 
the result shall await the orders of the Election Commission , 
They do not say that re -poll would he ordered by the Elec 
tion Commission and the result would not be declared even 
later . Can it be said that thc Fiection Commission in all 
reasonable probability must have ordere: u re -poll of these 
polling booths ? In my opinion , it cannot he so hold . The 
total number of votes polled by the respondent No. 1 at the 
aforesaid rolling booths specified in Annexure 7 where he 
noiled more than 35 per cent or more of the votes polled 
is 12, 711 and the votes jolled at those pofling stations by the 
nearest rlvnl the retitioner is 759 . Even if the votes of these 
Tooths are excluded from consideration . Or even if it is 
Assumed that in a re- poll , all these votes of these rolling 
Hooths would have one to the petitioner . the respondent 
No. 1 would still have heen declarca elected In such a 
situation , we can reasonably assume that the Election Com 
mięsion would not have direct rc - poll at these booths, I 
mov point out that is the subsequent directions ingrcd under 


28 


THE GAZETTE OF INADIA :MARCH 2, 1985 /PHALGUNA 11, 1906 


(PART II - SEC , 3 (iii )] 


circular No . 64 of 1980 dated the 5th May , 1980, the cor 
responding instructions ard to th effect that even if abnor 
mal percentage of voting in favour of a particular candidate 
is found at a particular buoth , the Returning Offices may 
declare the result , if the result of the election is not affected 
by ignoring those voles and that the declaration of the 
result should be postponed only when be finds that the 
difference of margin between the first two candidates in 
less than the total votes polled in that polling booth or 
polling bootba . I, thereforc, hold that the result of the 
election has not been materially affected by the non -com 
pliance with the provision of the Constitution , the Act or 
the Rules or orders made thereunder . Issue No . 11 is, there 
fore , answered accordingly . 


f format, 12 4094 1985 
37. 31. 8 . -- * fefafan afafaryn, 1950 ( 1950 
THT 43 ) # 134 * 3TUTRT ( 1 ) art the trut HT 
प्रयोग करते हुए,, भारत निर्वाचन आयोग लक्षादीप प्रशासन के परामर्श 
से श्री ए . सुम्पाराया पिल्ले के स्थान पर श्री आर . ए . आरमपम , 
सुप्रिन्टेडिंग इंजीनियर , लक्षद्वीप पम्लिक वर्क्स डिपार्टमेन्ट कावारती को उमके 
कार्यभार सम्भालने की तारीख से श्री ए . मुम्बाराया पिल्लै फी अमु 
पस्थिति के पौयन में प्रशासन के मुख्य निर्वाचन अधिकारी के रूप में 
एतद्वारा नामनिर्देशित करता है । 

श्री ए . सुम्माराया पिल्ले अपना छुट्टी से वापिसी आने पर पुन : 
लमदीप प्रशासन के मुख्यनिर्वाचन अधिकारी का कार्य भार सम्भाल लेंगे । 

[H . 154/49 /85 ] 


Iasie No. 12 


68 . In view of my findings, the petitioner is not entitled 
to any relief. It is , accordingly , ordered that the election 
petition be dismissed ; but in the circumstances of the canc , 
without costs . 


69 . Let the substance of the decision be communicated 
to the Election Commission and the Speaker of the Lok 
Sabha immediately and let an authenticated copy of the 
decision be sent to the Election Commission as soon as 
possible . 


1. $ . Va , afy 
New Delhi, ibe 12th February , 1985 
O .N . 8. — In exercise of the powers conferred by sub 
section ( 1 ) of section 13A of the Representation of the 
People Act, 1950 (43 of 1950 ) , the Election Commission of 
India , in consultation with the Administrative of Laksha 
deep hereby nominates Shri R . A . Arumugham , Superinten 
ding Engineer , Lakshadeep , Public Works Deptt. Kavaratti, 
as the Chief Electoral Officer for the Union Territory of 
Lakshdweep with effect from the date he takes over charge 
during the period of absence of Shri A . Subbaraya Pillai, 
IAS on leave . 

Shri Subbaraya Pillai will take over as the Chief Electoral 
Officer of Union Territory of Lakshadweep on return from 
lcave , 

[No. 154 /LKD / 85 ] 
By order, 
V . K . RAO , Socy. 


Sd . Shivangtaf Narain 

By Order, 
R . P . BHALLA , Secy , to the 

Election Conosion of India 
Patna High Court, 
The 26th November, 1984 . 
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